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Court of Appeals of the District of Columbia 


No. 5721. 

Haroutian Kabadian, Alias Harry Kabei^ian, Appellant, 

vs. 

William N. Doak, Secretary of Labor of tl^e United States 

of America. 


1 Petition for a Writ of Prohibition. 

Filed May 20,1931. 

In the Supreme Court of the District of Columbia. 

Law. No. 79620. J 

; 

Haroutian Kabadian, Alias Harry KabedUn, Plaintiff, 

vs. 

William N. Doak, Secretary of Labor of the United States 

of America, Respondent. 

1. This petitioner, Haroutian Kabadian, alias, Harry 
Kabedian, shows he is 24 years of age haying been born 
February 15, 1907 at Keghi, Ezerum, Turkey, and is a 
native and subject of Turkey, and entered the United 
States legally at port of Detroit, Michigan on April 27, 
1926 for the purpose of studying. 

2. Petitioner and his family consisting of 36 were of the 
Armenian Race, and during the Turkish Massacres of 1914- 
18 thirty of them were killed and petitioner was driven out 
and fled from Turkey to Mussuls and Bagdad, Mesopo¬ 
tamia, where he was protected by the British Government 
for 5 years, thence he was taken to an orphanage at Aleppo, 
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Syria, by the Near East Relief Organization, which took 
care of him and others of his party; petitioner left Aleppo 
in December 1924 traveling through France and England 
and arrived on the SS. Montclair at St. John, Canada, on 
February 7, 1925, on a passport issued by the French Man¬ 
date of Syria with American Consul’s non-quota visa to 
petitioner a subject of Turkey as there were no Turkish 
Consuls in Syria; petitioner cannot return to Turkey, the 
country of which he is a subject and native, he is a 4 4 man 
without a country”; there is no treaty between the United 
States and Turkey at this time and no passport can be ob¬ 
tained by this Government for him to Turkey, nor can this 
Government deport him to Turkey, and Canada 
2 refused to permit him to enter, or to be sent by this 
Government, to Canada. No bond was required of 
plaintiff on entering and the defendant knew he was with¬ 
out parents, had only $500 and only two sisters and a half 
brother to depend on for living and schooling. 

3. That on or about August 26, 1930, defendant through 

his agents illegally arrested or detained plaintiff and forced 

him to give testimony, and did the same illegally about 

Januarv 12, 1931 in both instances without anv warrant 

of anv kind and before the arrest warrant was issued on 
* 

January 27, 1931, and then over objection used that testi¬ 
mony in the hearing on which the warrant to deport was 
issued May 5, 1931, which was a deprivation of the rights 
of plaintiff, and was in excess of and beyond the jurisdic¬ 
tion of the defendant and makes the whole proceeding in 
excess of jurisdiction, null and void. 

4. The said warrant charges “that he remained in the 
United States after failing to maintain the exempt status 
of a student under which he was admitted”, and the illegal 
testimony obtained illegally as above mentioned was not 
substantial and instead of proving the charge proved the 
contrary for it shows that from the time of his arrival 
plaintiff was constantly in school until he graduated from 
Highland Park High School June 20, 1929, and from that 
date to the date of warrant of arrest he regularly attended 
the High School of Commerce and Cass High School taking 
a course in commercial law and a course in Commercial art- 
free hand drawing-show card writing, except for one short 
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semester, when because of the business depression his half 
brother could not provide the funds for his living and 
school during that semester, but plaintiff did resume his 
attendance at school and when the warrant was issued he 
was attending night school for 6 hours a week besides the 
home work in his free hand drawing &c. 

3 Plaintiff works for his half brother in the latter’s 

business for his living and education and not for 
profit, and the sisters and other relative^ help the half 
brother in this. 

That in this whole proceeding the defendant has ex¬ 
ceeded his jurisdiction and acted beyond the scope and 
authority of his jurisdiction, and in excess of his jurisdic¬ 
tion, and without any evidence to justify, i$ threatening to 
deport plaintiff; defendant seems to rely on the business 
depression as a reason to deport, as he did not attempt to 
prove abandonment by plaintiff of his studies; there is no 
crime, no charges, no conviction, just a “wave of deporta¬ 
tion” to sweep out everything and everybody seems to have 
seized the department. 

During his Highland Park school days plaintiff not only 
went regularly during the winter but all summer too in the 
summer school. 

Defendant is unlawfully interfering with the person, 
rights and liberties of plaintiff, which is in excess of the 
power, authority and jurisdiction of defendant in deporta¬ 
tion cases. 

Wherefore the premises considered plain :iff prays: 

(a) That Respondent, sometimes mentioned as defend¬ 
ant, be made a party to this petition and required to answer 
same, and that a Rule issue directing him to show cause, if 
any he can, why a Writ of Prohibition should not issue pro¬ 
hibiting and forbidding the Respondent, his assistants, 
attorneys, and employes, from in any manner proceeding 
any further with said warrant of arrest and deportation 
proceedings, except to dismiss and abandon same, from 
interfering with petitioner’s personal liberty, movements, 
business, education and affairs, from deporting or in any¬ 
wise attempting directly or indirectly to deport, arrest or 
annoy petitioner, and from declaring his bail bond for¬ 
feited. 
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4-11 (b) That such Writ of Prohibition as is set out in 

the foregoing prayer be granted, issued, and made 
permanent and perpetual. 

(c) That your petitioner be granted a full and complete 
hearing and that all his rights be established and all such 
orders and decrees be made and entered as may be neces¬ 
sary to protect petitioner in all his rights, liberties, and 
property, and that he may be permitted to become natural¬ 
ized as an American citizen, and that all such other, further 
and general relief be granted petitioner as his case may 
require, and to the Court may seem just and proper, includ¬ 
ing costs. And he will ever prav. 

HAROUTIAN KABADIAN, 

Petitioner , 

By RAYMOND M. HUDSON, 

His Attorney. 

RAYMOND M. HUDSON, 

At to rn ey fo r ' Petitioner. 


District of Columbia, To ivit: 

I, Raymond M. Hudson, being first duly sworn depose and 
state that I am the attorney for the petitioner, that I have 
read the foregoing petition and that the facts stated therein 
are true to the best of my information, knowledge and be¬ 
lief. 

RAYMOND M. HUDSON. 


Subscribed aud sworn to before me this 20th day of May, 


1931. 


FRANK E. CUNNINGHAM, 

Clerk, 


By ANDREW A. HORNER, 

Asst. Clerk. 


******* 


12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 11, both inclusive, to be a true and cor- 
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rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 79620 at Law, wherein Haroutian 
Kabadian, alias Harry Kabedian is Plaintiff and William 
N. Doak, Secretary of Labor of the United States of Amer¬ 
ica, is Respondent, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of June, 1932. 

(Seal Supreme Court of the District of Columbia.) 

FRANK E. CUNNINGHAM, 

Clerk . 

13 In the Court of Appeals of the District of Columbia. 

No. 5721, No. 5723, No. 5724. 

Haroutian Kabedian, Ruwin Kowal, Cele^tino Guiseppe 

Polombo, Appellants, 

vs. 

William N. Doak, Secretary, Appellee. 

Stipulation. 

It is hereby stipulated by and between Raymond M. Hud¬ 
son, Esq., attorney for appellants and Leo A. Rover, Esq., 
U. S. Attorney, attorney for appellee that the foregoing 
three appeals may be heard together on one brief and that 
the entire record in the Kowal appeal ii5723 shall be 
printed and considered in each of the appeals with the ex¬ 
ception of the petitions. 

That in the Kabedian appeal #5721 there shall be printed 
only the petition as the remainder of the ty 7 o records are 
substantially the same and the Kowal record shall be con¬ 
sidered on the Kabedian appeal as the Kabedian record for 
all but the petition. 

That in the Polombo appeal #5724 there shall be printed 
only the petition as the remainder of the two records are 
substantially the same and the Kowal record shall be con- 
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sidered on the Polombo appeal as the Polombo record for 
all but the petition. 

RAYMOND M. HUDSON, 
RAYMOND M. HUDSON, 

Attorney for Appellant. 
LEO A. ROVER, 

LEO A. ROVER, 

U. S . Attorney. 

JOHN J. WILSON, 

JOHN J. WILSON, 

Asst. U. S. Attorney, 
Attorneys for Appellee 

August 5, 1932. 

[Endorsed:] No-. 5721, 5723, 5724. Kabedian, Kowel, 
Polombo, v. Doak, Secretary. Stipulation. To print 5723 
& hear 5721, 5723 & 5724 together; file one brief in the 3 
cases & print only the petition in Nos. 5721 & 5724. Court 
of Appeals, District of Columbia. Filed Aug. 6, 1932. 
Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5721. Haroutian Kabadian, alias Harry Kabedian, ap¬ 
pellant, vs. William N. Doak, Secretary of Labor of the 
United States of America. Court of Appeals, District of 
Columbia. Filed Jun. 20, 1932. Henry W. Hodges, Clerk. 
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Court of Appeals of the District 


of Columbia 


No. 5722'. 

Mohamed Abraham, Alias Abie MohamJbd, Appellant, 

vs. 

William N. Doak, Secretary of Labor of the United States 

of America. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 79621. 

I 

Mohamed Abraham, Alias Abie Mohamad, Plaintiff, 

I 

vs. 

William N. Doak, Secretary of Labor of thb United States 

of America, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Petition for a Writ of Prohibition . 

Filed May 20,1931. 

In the Supreme Court of the District of Columbia. 

Law. No. 79621. 

i 

Mohamed Abraham, Alias Abie Mohamed, Plaintiff, 

vs. 

William N. Doak, Secretary of Labor of the United States 

of America, Defendant. 

1. This petitioner, Mohamed Abraham, sometimes called 


Abie Mohamed, shows that he is 30 years of 
1—5722a 


age, and law- 
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fully entered the United States through the port of New 
York on November 15, 1917, and has not gone out of the 
United States since that date; over 13 years ago, during all 
which time he has been working steadily, and for the larger 
part of the last eight years he has worked for the Ford 
Motor Company and has assurances of a permanent job 
with that Company; he is a British subject and native of 
East India. 

2. That the defendant, William N. Doak, Secretary of 
Labor of the L T nited States of America on or about July 7, 

V 7 

1929 issued a warrant against plaintiff in excess of, and 
beyond his jurisdiction and is now threatening and proceed¬ 
ing to deport plaintiff, the charge in said warrant being 
“That he has been found in the United States in violation 
of the Immigration Act of February 5,1917, to-wit; That he 
has been convicted and imprisoned for a violation of Sec¬ 
tion 4 of said act”; that said charge does not state a de¬ 
portable offense within the jurisdiction of the defendant 
as it does not state that such conviction was within 

2 five Years of the last entrv or that there were two 
« - 

convictions of plaintiff, nor does it allege that plain¬ 
tiff was ever both fined and imprisoned which is the only 
punishment provided under section 4; that plaintiff has 
never been fined and imprisoned and there is no evidence 
whatever that plaintiff has ever been fined and imprisoned 
and defendant has never contended plaintiff was fined and 
imprisoned; that no criminal charge was ever preferred 
against plaintiff prior to April 2, 1928; that the testimony 
defendant produced was not substantial nor sufficient to 
establish the charge, as made, but it did establish without 
dispute that petitioner had not been convicted and both 
fined and imprisoned under section 4 of the Act of Febru¬ 
ary 5, 1917. 

That defendant is exceeding his jurisdiction and author¬ 
ity in deportation matters, and is unlawfully interfering 
with the liberty of petitioner in and by such excess of 
jurisdiction. 

Wherefore the premises considered petitioner prays; 

(a). That Defendant be made a party to this petition 
and required to answer same and that a rule issue direct¬ 
ing him to show cause, if any he can, why a Writ of Prohi¬ 
bition should not issue prohibiting and forbidding defend- 
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ant, his assistants, attorneys, and employes, from in — man¬ 
ner proceeding any further with said warrant of arrest 
and deportation proceedings, except to dismiss and aban¬ 
don same, from interfering with petitioner’s personal 
liberty, movements, business and affairs, from deporting 
or in anywise attempting directly or indirectly to deport, 
arrest or annoy petitioner, and from declaring his bail 
bond forfeited. 

(b). That such Writ of Prohibition as is set out 
3 in the foregoing prayer be issued, granted, and made 
permanent and perpetual. 

(c). That your petitioner be granted a full and complete 

hearing and that all his rights be established and all such 

orders and decrees be made and entered as mav be neces- 

& 

sary to protect petitioner in all his rights, liberties and 
property, and that he may be permitted to become natural¬ 
ized as an American citizen, and that all such other, further 
and general relief be granted petitioner as his case may 
require and to the Court may seem just and proper, includ¬ 
ing costs. And he will ever pary. 

MOHAMED ABRAHAM, 

Petitioner, 

By RAYMOND M. HUDSON, 

ij [is Attorney. 

RAYMOND M. HUDSON, ! 

Attorney for Petitioner. 


District of Columbia, To wit: 

I, Raymond M. Hudson, being first duly sworn depose 
and state that I am the attorney for the petitioner, that I 
have read the foregoing petition and that the facts stated 
therein are true to the best of my information, knowledge 
and belief. 

RAYMOND M. HUDSON. 


Subscribed and sworn to before me by Raymond M. Hud¬ 
son this 20th dav of May, 1931. 

FRANK E. CUNNINGHAM, 

Clerk. 

By ANDREW A. HORNER, 

! Asst. Clerk. 
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4 Demurrer . 

Filed June 10, 1931. 

******* 

Comes now the defendant, William N. Doak, Secretary 
of Labor of the United States of America, by his Attorney, 
Leo A. Rover, United States Attorney in and for the Dis¬ 
trict of Columbia, and states that the petition for a writ 
of prohibition, filed in the above entitled cause, is bad in 
substance. 

; LEO. A. ROVER, 

United States Attorney . 

I JOHN J. WILSON, 

Assistant United States Attorney . 

Note. 

Among the matters of law to be argued in support of the 
demurrer are: 

1. The petition do6s not set forth a good cause of action. 

2. This Court has no jurisdiction over the subject matter 
of the petition. 

3. The petition seeks to use the writ of prohibition as 
a writ of error. 

4. The petitioner has an adequate and complete remedy, 
by way of a petition for a writ of habeas corpus. 

5. And for other matters apparent of record. 

5 Supreme Court of the District of Columbia. 

Thursday, March 17, 1932. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

******* 

This cause came Ion for hearing upon the petition for 
a writ of prohibition, the rule to show cause and the de¬ 
murrer to said petition and the same having been hereto¬ 
fore duly argued and submitted to the Court it is ordered 
that said demurrer be, and the same is hereby sustained 
and the petition for writ of prohibition is hereby dismissed 
and the rule discharged. 


5 


MOHAMED ABRAHAM VS. W. N. JDOAK, SE^Y., ETC. 

Wherefore it is considered that petitioner take nothing 
by this action that the respondent go hence without day be 
for nothing held and recover of petitioner his costs of de¬ 
fense to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the petitioner by his at¬ 
torney of record, in open court, notes an appeal to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a cost bond is hereby fixed in the sum of 
One Hundred Dollars ($100.00) with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu tpereof. 

Memorandum. 

April 9, 1932.—Undertaking on appeal approved and 
filed. 

6 Assignments of Error. 

Filed April 11, 1932. 


Now comes the Petitioner and makes and files this As¬ 
signments of Error on his Appeal to the Court of Appeals 
of the District of Columbia in the above action: 

1. The Court erred in sustaining the demurrer to the peti¬ 
tion, dismissing the petition, and denying the Writ of Pro¬ 
hibition. 

2. The Court erred in holding that the charge in the de¬ 
portation warrant states a ground for deportation as set 
out in paragraph 2 of the petition which is admitted by the 
demurrer to be true, as it is alleged that he was not both 
fined and imprisoned, when both fine and imprisonment 
is made mandatory by the terms of the statute, section 4. 

3. The Court erred in holding that undei^ the foregoing 
circumstances Habeas Corpus is an adequate remedy. 

4. The Court erred (a) in failing to holfl that Habeas 
Corpus is a quasi-criminal remedy; (b) ifi holding that 
Habeas Corpus is a pure legal remedy like Prohibition, or 
that Prohibition is an equitable remedy. 

5. The Court erred in denying Petitioner leave to amend. 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 
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7 Designation of Record . 

Filed April 11,1932. 

i 

******* 

1. Petition. 

2. Demurrer. 

3. The Court’s Memorandum Decision. 

4. Final Judgment. 

5. Assignments of Error. 

6. This Designation of Record. 

Now comes the Petitioner and designates the foregoing 
papers as the ones to be copied into the transcript of the 
record on the appeal to the Court of Appeals. 

RAYMOND M. HUDSON, 

Attorney for Petitioner . 

8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 7, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 79621 at Law, wherein 
Mohamed Abraham alias Abie Mohamed is Plaintiff and 
William N. Doak, Secretary of Labor of the United States 
of America, is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of June, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5722. Mohamed Abraham, alias Abie Mohamed, ap¬ 
pellant, vs. William N. Doak, Secretary of Labor of the 
United States of America. Court of Appeals, District of 
Columbia. Filed Jun. 20, 1932. Henry W. Hodges, Clerk. 
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Court of Appeals of the District <|>f Columbia 

No. 5723. 

Ruwin Kowal, Appellant, 
vs. 

William N. Doak, Secretary of the Department of Labor 

of the United States of America. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 80281. 

Ruwin Kowal, Petitioner, 
vs. 

William N. Doak, Secretary of the Department of Labor 
of the United States of America, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Petition for a Writ of Prohibition. 

Filed September 10, 1931. 

i 

In the Supreme Court of the District of Columbia. 


Law. No. 80281. 
Ruwin Kowal, Petitioner, 


i 

William N. Doak, Secretary of the Department of Labor of 
the United States of America, Respondent. 

1. This petitioner, Ruwin Kowal, shows th^t he was born 
June 28, 1909 in the town of Turov, in th^ Province of 

1—5723a 
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Minsh, Russia, where he has lived most of his life, and he 
is a citizen and subject of Russia and the Government of 
Russia, is a Jew, speaks 4 languages, is a salesman and is 
unmarried. 

2. That petitioner landed in Canada April 7, 1928, and 
shortly afterwards came into the United States at Detroit, 
and was back and forth until the summer of 1929, when he 
took up his residence with his father and mother who live 
in Detroit, are legally admitted and his brother is natural¬ 
ized, and his five sisters live in Detroit and Canada. 

3. That petitioner while under age lived for a while in 
Poland but refused to register as a citizen for the required 
army service, as he was citizen and subject of Russia, and 
he left Poland. 

4. That while engaged in business in Detroit, Michigan 
this petitioner was arrested by agents of the Respondent, 
without any warrant of any kind on January 25, 1931, was 
held incommunicado for two days or more and refused to 

be allowed to see counsel, and was so held in the 
2 Wavne County Jail in Michigan; this arrest was 
illegal, unlawful and by force, and beyond the au¬ 
thority and jurisdiction of the Respondent and his agents; 
that while so held in said jail petitioner was by respondent 
through his agents unlawfully, illegally and forcibly by 
threats and intimidation forced and compelled to give a 
statement or testimony, and respondent has used and is 
threatening to use same in this proceeding; that on Janu¬ 
ary 27,1931 a warrant of arrest and deportation was issued 
by respondent in Washington against petitioner, and sent 
to Detroit and then petitioner was admitted to bail there¬ 
under. 

5. That respondent is preparing and intending in excess 
of his jurisdiction and authority to deport petitioner, but 
cannot deport him to the country of his citizenship and 
nativity as there is no treaty with Russia, and respondent 
has no jurisdiction or authority to deport him to any other 
country; he did not come from Poland, he came from 
Canada. 

Wherefore the premises considered your petitioner 
prays; 

(a). That respondent be made a party to this petition, 
and required to answer same, and that a rule issue direct- 
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ing him to show cause, if any he can, why a Writ of Prohibi¬ 
tion should not issue prohibiting and forbidding respond¬ 
ent, his assistants, attorneys, and employees, from in any 
manner proceeding any further with said warrant of arrest 
and deportation proceedings, except to dismi ss and abandon 
same, from interfering with petitioner’s personal liberty, 
movements, business, and affairs, and from deporting or 
in any wise attempting, directly or indirectly, to deport, ar¬ 
rest or annoy petitioner and from declaring his bail 
forfeited. 

3 (b). That such Writ of Prohibition as is set out 
and described in the foregoing prayer be granted, 

issued, and made permanent and perpetual; that petitioner 
be granted a full and complete hearing and all his rights 
established and enforced; that petitioner be permitted to 
become a naturalized citizen of the United States in due 
course, and that all other, further and general relief be 
granted as may to the Court seem proper hnd just and he 
will ever pray. 

RUWIN I0WAL, 

Petitioner. 

District of Columbia, to wit: 

I, Ruwin Kowal, being first duly sworn depose and state 
that I am the petitioner in the foregoing petition, that I 
have read the same and the facts set out therein are true 
to the best of my information, knowledge and belief. 

ruwjn kowal. 

Subscribed and sworn to before me this 10th dav of 
September, 1931. 

[notarial seal.] CHARLES LEO DeORSEY, 

Notary Public for D. C. 

HARRY FRIEDMAN, 

RAYMOND M. HUDSON, 

Attorneys for Petitioner. 

4 Demurrer. 

Filed October 15,1931. 

* * * * * ^ * 

Comes now the defendant, William N. Doak, Secretary 
of Labor of the United States of America, by his attorney, 
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Leo A. Rover, United States Attorney in and for the Dis¬ 
trict of Columbia, and states that the petition for a writ of 
prohibition, filed in the above entitled cause, is bad in 
substance. 

LEO A. ROVER, 

United States Attorney . 
JOHN W. FIHELLY, 
Assistant United States Attorney . 
BART W. BUTLER, 

E. J. GARRAHAN, 

Assistant Solicitors, Department of Labor . 

Note. 

Among the matter- of law to be argued in support of the 
demurrer are: 

1. The petition does not set forth a good cause of action. 

2. This Court has no jurisdiction over the subject matter 
of the petition. 

3. The petition seeks to use the writ of prohibition as a 
writ of error. 

4. The petitioner has an adequate and complete remedy, 
bv way of a petition for a writ of habeas corpus. 

5. And for other matters apparent of record. 

5 Supreme Court of the District of Columbia. 

Thursday, March 17, 1932. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

***•#*♦ 

This cause came on for hearing upon the petition for a 
writ of prohibition, the motion for a writ of prohibition, 
the rule to show cause, and the demurrer to the petition the 
same having been heretofore duly argued and submitted 
to the Court it is ordered that said demurrer be, and the 
same is hereby sustained, that said motion for writ of pro¬ 
hibition be, and the same is hereby denied and the petition 
dismissed and the rule discharged. 

Wherefore it is considered that petitioner take nothing 
by this action that the respondent go hence without day 
be for nothing held and recover of petitioner his costs of 
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defense to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the petitioner by his at¬ 
torney of record, in open court, notes an appeal to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a cost bond is hereby fixed in the sum of 
One Hundred Dollars ($100.00) with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu thereof. 

6 Motion to Make Record Show Leave to Amend 

Denied, &c . 

Filed March 19, 1932. 

******* 

1. Now comes the Petitioner and moves the Court to 
make the record show that at the time of tlje Court’s de¬ 
cision sustaining the demurrer to the petition, the peti¬ 
tioner in open Court, the attorney for the Respondent being 
present, asked leave to amend his petition, and outlined 
his proposed amendment which is set out below, but the 
Court not only denied leave to file an amended petition, 
but also refused to make the record show j:he motion to 
amend and the denial thereof. 

2. Petitioner further moves the Court to allow him to 
file an amended petition, or to amend his petition at bar to 
make it further show by insertion: “(a), that the Re¬ 
spondent based his warrant solely on tfye statements 
illegally, unlawfully and forcibly obtained and coerced 
from the Petitioner, and that Respondent had no other 
evidence and could not obtain any other evidence in the 
proceedings, and does not expect or intend to produce any 
other evidence, but will rely solely and entirely, and is rely¬ 
ing solely and entirely on such illegally, unlawfully and 
forcibly obtained and coerced statements: that Petitioner 
was held incommunicado, without, and denied communica¬ 
tion with and the aid, advice and assistance of relatives, 
friends and/or counsel until after said statements were 
obtained as alleged above; (b). Last May, the Wickersham 
Commission unanimously signed and issued a report on 
alien deportations under the Labor Department. This re¬ 
port charged “grave abuses” in enforcing the deporta¬ 
tion Taw, “unnecessary hardships” inflicted upon aliens, 
Labor Department methods that are “unconstitutional, 
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tyrannical and oppressive”. The Commission ex- 

7 pressed amazement that the Secretary of Labor now 
sits in judgment upon his own department’s acts. 

It urged creation of a Board of Alien Appeals to prevent 
needless suffering and to humanize the law. Since then 
these findings have been backed by other investigators. 
The Los Angeles Bar Association found that the arrest of 
aliens without warrants is a fairly general practice, that 
thev are often denied bail, counsel or access to friends 
pending investigation. Dr. Jane Clark of Bernard College 
in a recent book says: ‘It must be conceded that the present 
procedure affords opportunity for deprivation of rights 
considered fundamental to Anglo-Saxon law where per¬ 
sonal liberty is involved.’ The Wickersham expert, Reuben 
Oppenheimer, writing in the New Republic, styles the cur¬ 
rent drive by Secretary Doak’s men, ‘The Deportation 
Terror.’ 

Because of these conditions, and because of such acts of 
Respondent and his illegal acts against this Petitioner, 
there is deeply impressed upon the Petitioner the opinion 
and fear that Respondent and his agents will not hesitate 
to grab, abduct and railroad Petitioner out of the United 
States, incommunicado and without any chance or oppor- 
tunitv to obtain aid, counsel or assistance from friends or 

V 7 

attorneys, or to sue out a writ of Habeas Corpus; Peti¬ 
tioner is informed that other aliens have been thus de¬ 
ported.” 

RAYMOND M. HUDSON, 

Attorney for Petitioner . 

8 Supreme Court of the District of Columbia. 

Tuesday, April 5, 1932. 

Bv order of the Honorable Chief Justice Alfred A. Wheat 
and the Associate Justices Peyton Gordon, Jennings Bailey, 
Jesse C. Adkins and 0. R. Luhring, of the Supreme Court 
of the District of Columbia, these Divisions are opened by 
Proclamation of the United States Marshal, pursuant to 
rule of Court. 

******* 

Upon consideration of the motion filed herein to make 
record show that an oral motion for leave to amend petition 
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was denied it is ordered that said motion be^ and the same 
is hereby granted, whereupon, it is ordered that the oral 
motion for leave to amend petition be, and the same is hereby 
denied as of March 18,1932. 

Whereupon, after consideration of the motion filed herein 
March 19,1932 for leave to amend petition it is ordered that 
said motion be, and the same is hereby denie^. 

ADKINS, 

Justice . 

Memorandum. 

April 9,1932.—Undertaking on appeal approved and filed. 
9 Assignments of Error. 

Filed April 11, 1932. 

Now comes the Petitioner and makes and files this As¬ 
signments of Error on his appeal to the Court of Appeals 
of the District of Columbia in the above action: 

1. The Court erred in sustaining the demurfer to the peti¬ 
tion, dismissing the petition, and denying th^ Writ of Pro¬ 
hibition. 

2. The Court erred in holding that where the Respondent 
had illegally arrested, mistreated and coerced petitioner 
while held illegally to make statements against his will, on 
which a warrant of arrest was then issued, ^11 in violation 
of the statute, the Constitution and the la^, Respondent 
could proceed to a deportation order on such evidence, so 
obtained alone, and could not be prohibited from doing so, 
or from continuing to interfere with, and deprive, petitioner 
of his liberty, rights and property, or from forfeiting peti¬ 
tioner’s bond. 

3. The Court erred in refusing to permit petitioner to 
amend his petition to allege that in many similar cases 
Respondent had likewise illegally arrested and mistreated 
aliens contrary to the Constitution and statutes, as found 
by the President’s commission, and as was known to Peti¬ 
tioner, and also that after such illegal arrest &c in other 
cases Respondent had then held aliens incomtnunicado and 
rushed them out of the country without letting them or their 
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friends and counsel know what was being done or with com¬ 
municating with each other. 

4. The Court erred in holding that in either of the fore¬ 
going situations Habeas Corpus is an adequate remedy. 

5. The Court erred (a) in failing to hold that 
10 Habeas Corpus is a quasi-criminal remedy; (b) in 
holding that Habeas Corpus is a pure legal remedy 
like prohibition, or that Prohibition is an equitable remedy. 

6. The Court erred in holding that while Respondent has 
no authority or jurisdiction to deport a subject and citizen 
of Russia to that country because there is no treaty or recog¬ 
nition between, by, and of, the two countries, yet Respondent 
has jurisdiction to arrest Petitioner illegally and hold him 
in jail, and harass him, and deprive him of his life, (yes life, 
because he was injured) liberty and property, until such time 
in the future as there may be a treaty negotiated between 
the two countries; also that Respondent cannot be prohibited 
from forfeiting Petitioner’s bond in such case. 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 

Designation of the Record. 

Filed April 11, 1932. 

******* 


The Petitioner designates that the clerk in making up 
the transcript of the record on his appeal to the Court of 
Appeals of the District of Columbia in the above action 
shall copy the following papers only: 

1. Petition. 

2. Demurrer to Petition. 

3. The Court’s memorandum Decision. 

4. Petitioner’s motion to Amend and make record show 

motion to amend, &c. 

5. The judgment on demurrer and on motion. 

11 6. Assignments of Error. 

7. This designation of Record. 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 
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12 Supreme Court of the District of Colombia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 11, both inclusive, to be al true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 80281 at Law, wherein Ruwin Kowal is 
Petitioner and William N. Doak, Secretary of the Depart¬ 
ment of Labor of the United States of Americ^, is Respond¬ 
ent, as the same remains upon the files and of record in 
said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of June, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5723. Ruwin Kowal, appellant, vs. William N. Doak, 
Secretary of the Department of Labor of the United States 
of America. Court of Appeals, District of Columbia. Filed 
Jun. 20, 1932. Henry W. Hodges, clerk. 
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1 Petition for a Writ of Prohibition. 

Filed December 18, 1931. 

In the Supreme Court of the District off Columbia. 

Law. No. 80653. 

Celestino Guiseppe PolombO 

vs. 

William N. Doak, Secretary of the Department of Labor 
of the United States of America, Respondent. 

1. This Petitioner, Celestino Guiseppe Colombo, shows 
that he is 33 years of age, a citizen of Italy, residing in De¬ 
troit, Michigan, and is a law abiding citizen! 

2. That on March 11th, 1924, at Detroit, Michigan, he 
last entered the United States and has never been absent 
from the United States since, and on May 2lst, 1931, more 
than seven years thereafter, Respondent issued a warrant 
of arrest and deportation for Petitioner 
Petitioner was found in the United Stated 
the Act of 1924, to-wit; in that he was a 


charging that 
in violation of 
person likely to 

become a public charge at the time of hid entry into the 

leously charged 
lout Inspection, 
are in excess of 


United States at Detroit, Michigan, (erro: 
to have been about July 1, 1929) and wit' 
which warrant and proceedings thereunder 
the jurisdiction and authority of the Respondent. 

3. That on May 14th, at ten o’clock in tHe evening, 1931, 
without any jurisdiction, authority, or wajrrant of arrest, 

1—5724a 
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or otherwise, Respondent’s agent seized and arrested this 
Petitioner, threw him in jail after coercing him to make 
certain statements, and held him incommunicado three or 
four days, without any warrant or charge against Peti¬ 
tioner, and by threats and intimidation without advice of 
Friends or Counsel made Petitioner make a statement or 
statements, on which said statements which respond- 
2 ent’s agents changed without further evidence the 
Respondent in excess of his jurisdiction and au- 
thoritv issued on either Mav 21st or Mav 22nd, 1931, said 
warrant of arrest and deportation against Petitioner. 

4. That on such illegal and unlawfully obtained evidence 
so obtained in excess of his jurisdiction and authority the 
said Respondent is preparing and threatening to deport 
your Petitioner; that the proceedings had and being taken 
are based on such illegally obtained evidence which is be¬ 
yond the jurisdiction and authority of the Respondent to 
use and base any action on looking to deportation. 

Wherefore the premises considered your Petitioner 
prays: 

(a) That Respondent be made a party to this Petition 
and required to answer the same; that a rule to show cause 
issue; that a Writ of Prohibition issue prohibiting and for¬ 
bidding respondent his assistants, attorneys, and employees 
from in any manner proceeding any further with said war¬ 
rant of arrest and deportation proceedings, except to dis¬ 
miss and abandon same, from interfering with Petitioner’s 
personal liberty, movements, business and affairs and from 
deporting or in anywise attempting directly or indirectly to 
deport arrest or annoy Petitioner, and from declaring his 
bail forfeited; that he be granted such further relief as may 
be necessary and proper including costs. And he will ever 
pray. 

CELESTINO GUISEPPE POLOMBO, 

Petitioner. 

Michigan, 

County of Wayne, To wit: 

I, Celestino Guiseppe Polombo, being first duly sworn 
depose and state that I am the Petitioner, I have read the 
foregoing petition, and the facts stated therein are true to 
the best of my knowledge, information and belief. 

CELESTINO GUISEPPE POLOMBO. 
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3-9 Subscribed and sworn to before ine and given 
under my hand and official seal this 17th day of De¬ 
cember, A. D. 1931. 

REDGE FOWEL, 

Notary Public, Wayne County, Michigan . 
My commission expires May 25, 1932. 

RAYMOND M. HUDSON, 

Attorney for Petitioner . 

******* 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 9, both inclusive, t(^ be a true and 
correct transcript of the record, according t<b directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 80653 at Law, wherein Celestino 
Guiseppe Polombo is Petitioner and William N. Doak, 
Secretary of the Department of Labor of the United States 
of America, is Respondent, as the same regains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of June, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

j Clerk . 

11 In the Court of Appeals of the District of Columbia. 

No. 5721, No. 5723, No. 5724. 

Haroutian Kabedian, Ruwin Kowal, Celestino Guiseppe 

Polombo, Appellants, 

vs. 

William N. Doak, Secretary, Appellee. 

Stipulation . 

It is hereby stipulated by and between Raymond M. Hud¬ 
son, Esq., attorney for appellants and Leo A. Rover, Esq., 
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U. S. Attorney, attorney for appellee that the foregoing 
three appeals may be heard together on one brief and that 
the entire record »in the Kowal appeal #5723 shall be 
printed and considered in each of the appeals with the ex¬ 
ception of the petitions. 

That in the Kabedian appeal #5721 there shall be 
printed only the petition as the remainder of the two rec¬ 
ords are substantially the same and the Kowal record shall 
be considered on the Kabedian appeal as the Kabedian 
record for all but the petition. 

That in the Polombo appeal #5724 there shall be printed 
only the petition as the remainder of the two records are 
substantially the same and the Kowal record shall be con¬ 
sidered on the Polombo appeal as the Polombo record for 
all but the petition. 

RAYMOND M. HUDSON, 
RAYMOND M. HUDSON, 

Attorney for Appellant. 
LEO A. ROVER, 

LEO A. ROVER, 

U. S. Attorney, 

JOHN J. WILSON, 

JOHN J. WILSON, 

Asst . U. 8 . Attorney , 
Attorneys for Appellee . 

August 5,1932. 

Indorsed: No. 5721, 5723, 5724. Kabedian, Kowal, 
Polombo, v. Doak, Secretary. Stipulation to print 5723, 
hear 5721, 5723 & 5724 together—file one brief in the 3 
cases & print only the petition in Nos. 5721 & 5724. Court 
of Appeals, District of Columbia. Filed Aug. 6, 1932. 
Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5724. Celestino Guiseppe Polombo, appellant, 
vs. William N. Doak, Secretary of the Department of Labor 
of the United States of America. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jun. 20, 1932. Henry W. Hodges, 
Clerk. 
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Statements of the Cases. 

Kowal Statement. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia entered March 17, 1032 
(R. 4) sustaining a demurrer to a petition for a Writ of 
Prohibition and from another judgment entered April 5, 
1032 (R. 6) denying leave to amend: the amendment is 
found at R. 5. j 

The petition alleges that petitioner was born in, and 
is a citizen and subject of, Russia, is a salesman, 23 years 
old, unmarried, and is a Jew who speaks four languages; 
that petitioner lived a short while in Poland but refused 
to become a citizen and retained his Russian citizenship; 
he came to Canada April 7, 1028; he went pack and forth 
between Canada and the United States unt^l the summer 
of 1029 when he took up his residence with his father and 
mother who are legal residents of the United States and 


his brother who was naturalized; that the rest of his 
family, five sisters live in Detroit and Canada. 

It is alleged that appellee is threatening to deport the 
appellant, but he cannot deport him to Russia as there 
is no treaty and he did not come from Poland. 

It is alleged and is admitted bv the Demurrer that the 
Petitioner was unlawfully and illegally arrested without 
any warrant, there being no criminal charge against him 
before or thereafter: that at the time of the arrest the 
appellee had no knowledge of any ground for arresting or 
deporting the Petitioner, and the Petitioner was held in¬ 
communicado and denied the aid, advice and assistance of 
counsel and friends until he was forced and/or coerced to 
make a statement: that on such statements so illegally ob¬ 
tained appellee thereafter issued a warrant of arrest and 
deportation against the Petitioner and is illegally pro¬ 
ceeding under the same and threatening to deport Petitioner 
on a warrant which will be based solely on such illegally 
gotten testimony as the appellee did not obtain or fur¬ 
nish any other evidence in the proceeding. 

It is alleged in the refused amendment (R. 5) that ap¬ 
pellee and his agents have made his Department notorious 
by the illegal acts of appellee and his agents in arresting 
and mistreating aliens and the violations of statutes relat¬ 
ing thereto. 

It is further alleged therein (R. 0) that in some in¬ 
stances the appellee after ordering the alien deported has 
held such alien incommunicado, and kept secret and hidden 
from his friends and counsel the whereabouts and move¬ 
ments of such alien until he is actually deported thus in 
effect “railroading" the alien out of the country so as to 
prevent and avoid the suing out of and hearing on a Writ 
of Habeas Corpus to test the illegal proceedings of the 
appellee. 

It is further alleged therein (R. (») that because of 
such illegal acts and proceedings, the Petitioner is im¬ 
pressed with the fear that lie will be similarly treated 
and deprived of an opportunity of suing out a Writ of 
Habeas Corpus. 


In view of the extent of the violations of the statute 
and the illegal acts of the Respondent which were ad¬ 
mitted by the Demurrer it is impossible for any Court to 
state as a matter of law that the appellee will not again 
proceed illegally and beyond his jurisdiction. 

The acts stated and alleged in the Petition show that 
the Petitioner lias had neither a fair nor a legal hearing 
and that at all stages the appellee has been acting illegally 
and in excess of his jurisdiction and authority and in vio¬ 
lation of the statute. 

The statute (17. S. Ann. Code, par. 110, eh. 0, Title S; 
43 Stats, at L. 1040) specifically prohibits Respondent and 
his assistants from arresting an alien at any time or place 
without a warrant except when the agent actually appre¬ 
hends the alien in the act of entering the United States 
illegally in his presence or when searching |a vessel and 
finding an alien attempting to illegally enter the United 
States. 


Assignments of Error . 

1. The Court erred in sustaining the demurrer to the 
petition, dismissing the amended petition, j and denying 
the Writ of Prohibition. 


2. The Court erred in holding that where the Re¬ 
spondent had illegally arrested, mistreated j and coerced 
petitioner while held illegally to make statements against 
his will, on which a warrant of arrest was then issued, all 
in violation of the statute, the Constitution and the law, 
Respondent could proceed to a deportation order on such 
evidence, so obtained alone, and could not be prohibited 
from doing so, or from continuing to interfere with, and 
deprive, petitioner of his liberty, rights am} property, or 
from forfeiting petitioner's bond. 

3. The Court erred in refusing to permit petitioner to 


amend his petition to allege that in many similar cases 
Respondent had likewise illegally arrested arid mis-treated 
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aliens contrary to the Constitution and statutes, as found 
bv the President's commission, and as was known to Peti- 
tioner, and also that after such illegal arrest &c. in other 
eases Respondent had then held aliens incommunicado and 
rushed them out of the country without letting them or 
their friends and counsel know what was being done or 
with communicating with each other. 

4. The Court erred in holding that in either of the fore¬ 
going situations Halvas Corpus is an adequate remedy. 

5. The Court erred (a) in failing to hold that Habeas 
Corpus is a quasi-criminal remedy: (b) in holding that 
Habeas Corpus is a pure legal remedy like prohibition, or 
that Prohibition is an equitable remedy. 

0. The Court erred in holding that while Respondent 
has no authority or jurisdiction to deport a subject and 
citizen of Russia to that country because there is no treaty 
or recognition between, by, and of, the two countries, yet 
Respondent has jurisdiction to arrest Petitioner illegally 
and hold him in jail, and harass him, and deprive him of 
his life (yes life, because lie was injured), liberty and 
property, until such time in the future as there may be 
a treaty negotiated lie tween the two countries; also that 
Respondent cannot be prohibited from forfeiting Peti¬ 
tioners bond in such case. 


Kabadian Statement . 


Petitioner alleges lie is an Armenian Turkish subject 
brought to United States in 1920 when he was 19 years of 
age by the Near East Relief Organization with many other 
orphans, on a non-qhota visa issued by the American Consul 
in due form and legal (R. 1, 2). 

He was likewise to Kowal arrested without warrant, 
held incommunicado, without and denied counsel, and 
coerced to give statements by Appellee; be was arrested 
first on August 20; 1930 and without anv warrant being 


issued was later released; he was again arrested the same 
way on January 12, 1931 and held incommunicado until 
January 27, 1931 when a warrant for his arrest was issued 
alleging petitioner had “remained in the United States after 
failing to maintain the exempt status under which he was 
admitted” (R. 2). 

In this Appellee exceeded his jurisdiction as he had no 
evidence after taking the illegal statements that petitioner 
was not attending school as required, but Appellee did not 
base his warrant on any claim of failure to keep up educa¬ 
tion, but on the ground that in his opinion there was a 
depression and as petitioner was working to support himself 
as well as going to school, that petitioner should be de¬ 
ported; this action was in excess of jurisdiction as the evi¬ 
dence of working was the only evidence Appellee has, just 
as in Gcigoic v. U. S., 239 U. S. 4; 60 L. ed. 114, the 
Supreme Court held the Appellee exceeded his jurisdiction 
when he held an alien deportable as likely to become a 
public charge because the Appellee thought there was a 
dearth of work in his community (R. 3). 


Kabadian Assignment of Error. 


The lirst live Assignments of Error arc exactly the 
same as the first five in ' Koical case above; the others are 
as follows: 


6. The Court erred in holding that while Re¬ 
spondent has no authority or jurisdiction to deport 
a subject and citizen of Turkey to that country 
because there is no treaty or recognition between, 
by and of the two countries, yet Respondent has 
jurisdiction to arrest Petitioner illegally and hold 
him in jail, and harass him, and deprive him of his 
life (yes life, because he was injured), liberty and 
property, until such time in the future as there may 
be a treatv negotiated between the two countries; 
also that Respondent cannot be prohibited from 
forfeiting Petitioners bond in such case. 


7. The Court erred in holding that where Peti- 
tioner entered the United States lawfully in 1925 
on an American Consul's non-quota visa that Re¬ 
spondent has jurisdiction to deport Petitioner, over 

five rears after such entrv. 

• • 

Polombo Statement . 


Tl 

cado. 


is petitioner was likewise arrested, held incommuni- 
and coerced into making statements without and 


denied the advice and assistance of Counsel for seven or 


eight days before a warrant was issued (R. 2). 

Petitioner legally 1 entered the United States Mav 11, 
1924, before the Act of May 2(>, 1924, and has not been out 
of the United States since, and over 7 years later he was 
arrested as above on alleged ground lie was liable to 
become a public charge, but this charge is in excess of the 
jurisdiction of Appellee as Petitioner had been here more 
than five years. There were not, and never had been, any 
criminal charges against Petitioner. 

It was erroneously stated in the warrant that Petitioner 
entered in 1929, but as alleged and admitted on demurrer, 
and as otherwise not disputed but admitted, the Appellee 
did not have when he arrested Petitioner any evidence or 
intimation that he had entered in 1929, or at any time 
than Mav 11, 1924 being the time named bv Petitioner 
when he was coerced in 1931 to make the illegal statement; 
facts are* sufficiently alleged to make it clear that Appellee 
was not acting on any facts or evidence, but on his “wave 
of deportation” to sweep out everything and everybody. 


Polombo Assignment of Error . 

The first five Assignments of Error are exactly the same 
as the first five in Koiral case above; it is stipulated in the 
record that these three cases are to be heard together on 
one brief and all of only the Kowal record printed; the 
other Assignment of Error is: 

(>. The Court erred in holding that where Peti- 
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at Prohibition 


tioner had legally entered the United States prior 
to the Act of May 20, 1024, and more than live years 
thereafter he was unlawfully and illegally arrested, 
and coerced into making statements, and later a 
warrant of arrest was issued that then (a) the Re¬ 
spondent had jurisdiction; and (b) tli 
will not lie. 

Argument . 

POINT I. 

i 

An arrest of an alien by respondent and his in¬ 
spectors without a warrant, taking statements from 
alien while so under arrest on which to base a war¬ 
rant, holding alien incommunicado while taking such 
statements, denying him aid, assistance and advice of 
counsel and friends, and coercing ana threatening 
the alien, are each separate and distinct illegal and 
unlawful acts, and each and all such a<fcts are in ex¬ 
cess of the jurisdiction and authority of the respond¬ 
ent and constitute deprivations of an ^lien’s consti- 

prives him of 
can never be 


tutional and statutory rights, and also dej 
due process of law; statements so taken 
used by the United States. 


In Powell v. Alabama, 287 U. S. (Xo|. 10, 11/8/32), 
the Supreme Court held that, depriving oiuf of counsel is 
violative of the 14th amendment and deprives one of due 
process of law and shows by history that the principle is 
applicable to all kinds of proceedings and hearings includ¬ 
ing deportation proceedings and further hjld that if the 

the Court or 
must whether 
is a necessary 


party was unable to obtain counsel then 
whoever was in charge of the proceedings 
requested or not assign counsel for him ; 

I 

requisite of due process of law and the Court stated; 


“And that duty is not discharged In 
at such a time or under such circumstances as to pre¬ 
clude the giving of effective aid in the preparation 


an assignment 



s 


and trial of the ease. To hold otherwise would be to 
ignore the fundamental post lude, already adverted to, 
“that there are certain immutable principles of justice 
which inhere in the very idea of free government 
which no member of the Union may disregard.- 
Holden v. Hardy, lf>9 U. S. 

And the Court also stated: 

"What then does a hearing include? Uistoricallv 
and in practice in our own country at least, it has 
alwavs included the right to the aid of counsel when 
desired and provided by the party asserting the right. 
The right to be heard would l>e, in many cases, of 
little avail if it did not comprehend the right to l»e 
heard by counsel. Even the intelligent and educated 
lavman has small and sometimes no skill in the sci- 
ence of law. If charged with crime, he is incapable, 
generally of determining for himself whether the 
indictment is good or bad. He is unfamiliar with the 
rules of evidence. Left without the aid of counsel 
he may be put to trial without a proper charge and 
convicted upon incompetent evidence, or evidence ir¬ 
relevant to the issue or otherwise inadmissible. He 
lacks the skill and knowledge adequately to prepare 
his defense, even though he have a perfect one. Hr 
requires the guiding hand of counsel at every step in 
the proceedings against him. Without it, though 
he be not guilty, he faces the danger of conviction 
because he does not know how to establish his inno¬ 
cence. If that be true of men of intelligence how 
much more that it is true of the ignorant and illiter¬ 
ate or those of feeble intellect. If in any case civil or 
criminal, a State or Federal court were arbitrarily 
to refuse to hear a party by counsel, employed by and 
appearing for him, it reasonably may not be doubted 
that such a refusal would be a denial of a hearing, 
and, therefore, of due process in the constitutional 
sense.** 
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“The decisions all point to that conclusion. In 
Cooke v. United State*, 267 Y . S. 517, 537, it was 
held that where a contempt was not in open court 
due process of law required charges and a reason¬ 


able opportunity to defend or explain 
added, ‘We think this includes the 
counsel, if requested, * * ** In numei 
court in determining, that due process 


lias frequently stressed the fact that the defendant 


. The Court 
assistance of 
oils cases tin* 
was accorded 


had the aid of counsel. See for exai 
Murphy , 201 V. S. 123, 120; Frank v. 

U. S. 300, 344; Kelley v. Oreyon, 273 T 
In Ex parte Hidckuni Jirata , 210 Fed. 

Federal district judge enumerated at 
ments necessary to due process of law | in a deporta¬ 
tion case , the opportunity at some ! stage of the 
hearing to secure and have the advice and assistance 


iipie, Felts v. 
Many urn, 237 
. S. 580, 501. 
610. 611, the 
long the elo- 


of counsel. In ex parte Chin Loy You , 


also a deportation case the judge held that under 
the particular circumstances of the case the prisoner 
having reasonably made demand wais entitled to 


223 Fed. 833, 


kel. Pointing 
is secured bv 
jriminal prose¬ 


ns recognized 
use against a 


confer with and have the aid of conn 

to the fact that the right to counsel 

the Sixth Amendment relates onlv to ( 

cutions the judge said * * but it ijk equally true 

that that provision was inserted in thj 1 Constitution 

because the assistance of counsel w| 

as essential to anv fair trial of a c 

« 

prisoner.* ** 

Mr. Justice Brandeis stated in Bilokunis1\y v. Tod, 263 
S. 140, at 155. 68 L. ed. 221, at 224: 

‘‘It mav be assumed that evidence obtained bv the 

i 

Department through an illegal search ai|id seizure can¬ 
not be made the basis of a finding in a deportation 
proceeding. Compare Silverthorne Lumber Co. v. 
United States , 251 U. 8. 385, 64 L. ed. 3^0. 24 A. L. R. 
1426, 40 Sup. Ct. Rep. 182; (ionled v. 

255 U. S. 2!>$. 65 L. ed. 547, 41 Slip. 


(uited State .v. 
. Rep. 261.” 
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Charley lice v. / 'ailed State*, -TO IT. S. 63$, 7- L. ed. 747), 
without a written opinion reversed 10 F. (2d) 235 (C. C. A.) 
and granted a new trial to the alien who had been arrested, 
statements taken from him and held without a warrant. 
The able and strong dissenting opinion in the lower Court 
held that siu-h unwarranted arrest, taking of statements 
and detention of the alien was unconstitutional, violative* 
of due process of law, in excess of the jurisdiction and 
authority of the Secretary and vitiated all the proceedings 
and the order of deportation. We are compelled to assume 
that by reversing the lower court the V. S. Supreme Court 
adopted the reasoning of and the principle sustained by 
the dissenting opinion for otherwise it would have said so 
in opinion: silence under such circumstances is assent and 


acceptance. The lower court held the arrest, taking of 
statements and detention without a warrant was unjustifi¬ 
able but did not vitiate the proceedings. On the new trial 
the government failed to further prosecute and the alien 
was discharged by order of the Court. 

Of course, the Solicitor General agreed to the reversal 

i 

in the Charley Her case because he knew that Mr. Justice 
Brandeis had made the statement aliove in the Bilokumsky 
case, and the government did not want the United States 
Supreme Court to write an opinion on the question involved. 


Sil rerthorne Lumber Co. v. United States „ 251 U. S. 
3S5, 64 L. ed. 319, held that the knowledge gained by the 
Federal Government’s own wrong in seizing papers in 
violation of the owner’s constitutional protection against 
unlawful searches cannot be used by the government 
in a criminal prosecution by serving subpoenas upon such 
owners to produce the original papers which it had returned 
after copies had been made, and by obtaining a Court order 
commanding compliance with such subpoenas. The Court 
said: 

‘‘The government now while in form repudiating 
and condemning the illegal seizure, seeks to main¬ 
tain its right to avail of the knowledge obtained by 
that means which otherwise it would not have had. 
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The proposition could not l>e presented more nak- 
edlv. It is that although of course its seizure was 
an outrage which the government now regrets, it 
may study the papers before it returns them, copy 
them and then mav use the knowledge that it has 
gained to call upon the owners in a more regular 
form to produce them; that the protection of the 
Constitution covers the physical possession, but not 
any advantages that the government can gain over 
the object of its pursuit by doing the forbidden act. 
Weeks v. United Mates, 238 V. 8. 383, 38 L. ed. 052. 
L. R. A. 1915R, 34 Sup. Ct. R. ]). 341 Ann. ('as. 
1915C, 1117, to be sure, had established that laying 
Ihe papers directly Irefore the grand jury was un¬ 
warranted, but it is taken to mean t|hat two steps 
are required instead of one. In our opinion such 
is not the law. It reduces the Fourth Amendment 
to a form of words. 23 U. 8. 393. That essence 
of a provision forbidding the acquisition of evidence 
so acquired shall not be used before ihe Court, hut 
that it shall not he used at all. 

Of course, this does not mean that the facts thus 
obtained become sacred and inaccessible. If knowl¬ 
edge of them is gained from an independent source, 
they may be proved like any others, but the knowl¬ 
edge gained by the yoernmenUs own wrong cannot 
be used by it in the way proposed." 


In McCandless v. Murphy, 47 F. (2d) 1072, there was 
an understanding that the Circuit Court of Appeals would 
reverse the lower Court, which had followed the Charley 
Hee case, that the warrant would be withdrawn and Maggie 
Murphy would be allowed to leave the country and re-enter 
as her husband was an American citizen, all of which was 
done. 

In Unger v. Seaman, 4 Fed. (2d) 80 (C. C. A.), orders 
for deportation of resident aliens, based in part on the 
recommendation of an inspector after an unfair hearing, at 

i 
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which incompetent and hearsay evidence was received, with¬ 
out giving tlie aliens opportunity to cross examine the wit¬ 
nesses, and in part on confidential reports of agents of the 


Department, were held unauthorized and illegal. 

It was also held that questioning of a resident alien by 
the arresting officer , immediately after his arrest and <while 
in custody . without notice of the charges against him , 
and when he was without counsel, or time or opportunity 
to prepare to meet the real charge against him, and the 
use of his answers a>; evidence on a subsequent hearing, 
violates the basic requirement of due process and fair hear¬ 
ing, as provided by the Constitution, which makes it in 
excess of the jurisdiction of the Secretary. 


In Radiroejf , 278 Fed. 227, where a telegraph warrant 
issued without probable cause, not supported by affidavit, 
alien made a witness against himself in hearings quasi¬ 
secret, rather than open, held not a fair hearing and alien 
released. Also held, if proceedings without substantial and 
competent evidence, alien should lie released; was contrary 
to Rules 22 and 24. Alien is entitled to all the guarantees 
of Federal Constitution. 


Whitfield v. Ranges , 222 Fed. 745 (C. C. A.) held, the 

i 

alien is protected by the Constitution. Proceedings are 
quasi-judicial in character. Whether there is any evidence 
to sustain deportation is one of law for the Courts. No 
appeal by Government. Alien was released. 

•fouras v. Allen , 222 Fed. 756 (C. C. A.) held, the rules 
of the Department of Labor require that, during the hear¬ 
ing, aliens arrested for deportation shall be allowed to 
inspect the warrant and provide that telegraphic applica¬ 
tion for a warrant of arrest may be resorted to only in 
case of necessity. Though an alien was quiet and in busi¬ 
ness and it did not appear that he had concealed his 
whereabouts or fled from arrest, he was arrested on a 
telegraphic warrant from the Department, in code, pursuant 
to a telegraphic application and kept in solitary confinement 
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from 4 i\ M. Saturday to 11 A. M., Monday, j The inspector 
then handcuffed him and with a weapon at his command 
examined him in the absence of counsel and the alien's 
friends in an exceedingly threatening maipner. He left 
instructions at the police headquarters wlieri* the alien was 
confined not to let him see an attorney until he was given 
a hearing and told a witness whose testimony was taken 
before the arrest that she need not come back: that tin* 
alien ? s attorneys would have no business to subpoena her, 
and that if she came back for cross examination and made 
any change in her testimony, she would be guilty of perjury 
and would be sent “over the road.” He also told the alien's 
partner, who was going to the hearing to help defend him, 
not; to go. Held, that the inspector's course of action was 
arbitrary, contrary to the rule regarding telegraphic appli¬ 
cations, and a clear abuse of his discretion, and the hearing 
was unfair and denied the alien due process of laic under 
the lJfth Amendment. Alien was released. | Still in this 

country. 

* 

In United States e.r rel. Bosnif v. Williams. 185 Fed. 
598, cited and approved in Jouras v. Allen , 222 Fed. 757 
(C. C. A.) above. Evidence held to show tjhat aliens de- 
tained pending proceedings for their deportation by the 
influence of the inspector who was hearing tljeir case, were 
persuaded and intimidated from exercising t|heir rights to 
be represented by counsel, under the rules prescribed by the 
Secretary of Commerce and Labor, providing that in such 
cases the alien arrested shall be given a hearing before the 
Commissioner of Immigration or an immigration inspector, 
and that in such stage of the hearing as the Commissioner 
or inspector shall deem proper the alien shall be apprised 
that he may thereafter be represented by counsel, who, if 
selected, shall be permitted to be present during the further 
conduct of the hearing, so that the proceedings were fat all g 
irregular and the order of the Secretary of Commerce and 
Labor deporting such aliens based upon the proceedings 
was invalid and the detention of the aliens thereunder 
illegal. I 
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In the ease of Si bray v. United States ex rel. Pliehta , 
282 Fed. 705 (C. C. A.), a deportation ease where tlie alien 
was arrested without a warrant, the Court expressed itself 
in very strong language throughout. On page 708 it said: 


•‘Congress in its wisdom, has enacted a statute 
under the provisions of which * * * certain aliens 
may he deported, and every alien charged with crime 
has the right to rely upon the observance of the stat¬ 
ute and those rules by those charged with their en¬ 
forcement in a proceeding to deport him." 


In the same opinion will be found (pp. 707-708) an 

answer to the immigration inspector's contention that he 

can use his discretion to disregard rules and statute, the 

Court savs: 

« 

•^the administration of this statute will not be ac¬ 
cording to the caprice of men but by a fixed require¬ 
ment of law. Aliens must be deported according to 
law and not according to men." 


In re Yamacka , 05 Fed. 652, 655 held, aliens protected 

bv the 5th Amendment. 

% 

The Courts have thundered against this modern resur¬ 
rection of the Spanish Inquisition, where there were illegal 
arrests without warrants: 

Ex parte Lam Liu , 217 Fed. 456, 464 ; 

Ex parte Jackson, 263 Fed. 110, same as 
Pliehta ; 

Johnson v. Tertzap % 2 Fed. (2) 40. 


A nation created by alien immigrants has no right to 
treat its new aliens as worse than criminals. 

The Immigration Act (U. S. Ann. Code, par. 110, Ch. 6, 
Title 8; 43 Stats, at L. 1040) provides the only authority 
to arrest an alien without a warrant and that limits inspec¬ 
tors to cases of aliens actually entering illegally in their 
presence and to search ships, etc., actually entering for 
aliens. 



Other than provided above, any arrest oj* an alien by 
inspectors is illegal and an unconstitutional deprivation of 
life, liberty and property, unless a warrant lips theretofore 
been dulv issued on facts known to the Government before 

*' i 

it. is issued. 


In American School, dc. v. M(Annuli //, 
47 L. ed. 00, it was held that the detenni 
Postmaster General that letters addressed 
corporation should be refused delivery is not 
on the Federal Courts as to preclude them i 
injunctive relief to such corporation where h 
not authorized by the statute under which 
to act. 


1ST I\ S. 04, 
laiion of the 
to a certain 
so conclusive 
rom granting 
is action was 
he assumed 


In .V. (/. Fung Ho v. White, 250 U. S. 270, 42 Sup. Ct. 
402, 66 L. ed. 030, Justice Brandeis said at page 942: 

“Jurisdiction in the Executive to <jrder deporta¬ 
tion exists only if the person arrested is an alien. 
The claim of citizenship is thus a denipl of an essen¬ 
tial fact.” 


Again : 


“To deport one who so claims to be a citizen 
obviously deprives him of liberty as was pointed out 
in Chin Yow v. U. S., 208 U. S. 8, 52 L* ed. 369, 370. 
It may result in loss of both life and property and 
all that makes life worth living. Against the danger 
of such deprivation without the sanction afforded by 
judicial proceedings, the Fifth Amendment affords 
protection in the guarantee of due process of law. 
The difference in security of judicial over Adminis¬ 
trative action has been adverted to by this Court. 
Compare V. S. v. Woo Jan, 245 U. S. 552, 62 L. ed. 
466; White v. Chin Fong , 253 U. S. 90, 

797, 798." 


93, 64 L. ed. 


Lew Slice v. Nagle, 7 Fed. (2d) 367, fo 


Fung IIo v. White above, as to judicial proceedings. 


lowed A. G. 
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In Gegiow v. Untied Slates, 2*15) U. S. 4, GO L. ed. 114, 
the Court held alien immigrants cannot be deported under 
the immigration act of February 20, 11)07 as amended bv 
the act of March 26, 1910 “persons likely to become a public 
charge”, merely because the labor market in the city of 
their immediate destination is overstocked, and the Court 
said: 


“The courts are not forbidden bv the statute to 
consider whether the reasons, when they are given 
agree with the requirements of the act. The statute 
by enumerating the conditions upon which the allow¬ 
ance to land may be denied, prohibits the denial in 
other cases. And when the record shows that a com¬ 
missioner of immigration is exceeding his power, the 
alien may demand his release upon habeas corpus . 
The conclusiveness of the decisions of immigration 
officers under $25 is conclusiveness upon matters of 
fact. This was implied in Nishimura Ekiu v. United 
States. 142 U. S. 651. 35 L. ed. 1146, 12 Sup. Ct. 
Rep. 336, relied upon by the government, as was said 
in Gonzales v. Williams , 192 l\ S. 1, 15, 48 L. ed. 317, 
322, 24 Sup. Ct. Rep. 177. ‘As Gonzales did not 
come within the act of 1891 (26 Stat. at L. 1084, 
chap. 55) the commissioner had no jurisdiction to 
detain and deport her by deciding the mere question 
of lair to the contrary 

Such a ('use stands no better than a decision 


irithout a fair hearing which has been held to be 
bad. Chin Vote v. U. S., 208 U. S. 8, 52 L. ed. 2G9, 
28 Sup. Ct. Rep. 201. See further Zakonaite v. 
Wolf, 226 U. S. 272, 57 L. ed. 218, 33 Sup. Ct. Rep. 


31; Lewis v. Prick, 233 U. S. 291, 297, 58 L. ed. 967, 


971, 34 Sup. Ct. Rep. 488.’ 


In Mahler v. Eby, 264 U. S. 32, 68 L. ed. 549, the Court 
said: 

“Does this omission invalidate the warrant? The 

finding is made a condition precedent to deportation 

bv the statute. It is essential that where an ex ecu- 
* 
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five is exercising delegated legislative power he 
should substantially comply with all 
requirements in its exercise, and that 
a finding is a condition precedent tq 
fulfillment of that should appear in 
the act.” 

****** 


the statutory 
•/ 

if his making 
the act, the 
Itlie record of 


“If the principle thus stated is to lie consistently 
adhered to, it is difficult, in any view, tq give validity 
to the warrants of deportation before us. It is said 
that no exception was taken to the warrant on this 
account until the finding of the brief of the counsel 
in this court. There was an averment!that the war¬ 
rant was void, without definite reasons, in the petition 
of habeas corpus. There was nothing of the kind in 
the assignment of error, though unassigned.” 


This case holds there mast be due process 
deportation statutes would be unconstitutic 
Court, after citing several cases, said: 


of laic or the 
nal, and the 


“The character of the defect is such that we 
cannot relieve ourselves from its consideration. The 
warrant lacks the finding required bi\ the statute , 
and such a fundamental defect we should notice. It 
(joes to the existence of the power on ichich the 
proceeding rests." 


Zakonaitc v. 1 Volf, 226 U. S. 273, 57 L. 


according to syllabi 4 and 6 that life, liberty or property 


ed. 218, held 


rarv to IT. S. 
for deporta- 


are not taken without due process of law , cont| 

Constitution, 5th Amendment by proceedings 
tion by the Department charged therewith, provided there 
was a fair hearing. 

And that judicial jioirers are not constitutionally vested 
in the executive branch of the Government by the provisions 
of the act of February 20, 1007, for the deportation of an 
alien found to be practicing prostitution withih three years 
after her entry into the United States, although the inquiry 
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under that statute devolves upon the Department of Com¬ 
merce and Labor, or subordinate officials thereof, and their 
findings of fact, after a fair though summary hearing , are 
made conclusive. 


In Tick \Yo v. Hopkins, US U. S. 34!) at 369; 30 L. ed. 
220 at 226, the Court held that 14th amendment protects 
aliens as well as citizens and said: 

“The Fourteenth Amendment to the Constitution 
is not confined to the protection of citizens. It says: 
*Xor shall any state deprive any person of life, liberty 
or property without due process of law; nor deny to 
any person within its jurisdiction the equal protec¬ 
tion of the laws’. These provisions are universal in 
their application, to all persons within the territorial 
jurisdiction, without regard to any differences of race, 
of color or of nationality; and the equal protection 
of the laws is a pledge of the protection of equal 
laws, it is accordinglv enacted bv section 1977 of the 
Revised Statutes, that ‘All persons within the juris¬ 
diction of the United States shall have the same 
right in everv state and territorv to make and enforce 
contracts, to sue, be parties, give evidence, and to the 
full and equal benefit of all laws and proceedings 

i 

for the security of persons and property as is enjoyed 
by white citizens, and shall be subject to like punish¬ 
ments, pains, penalties, taxes, licenses and exactions 
of every kind and to no other.’ The questions we 
have to consider and decide in these cases therefore, 

I 

are to be treated as involving the rights of every 
citizen of the United States equally with those of 
the strangers and aliens who now invoke the juris¬ 
diction of tin* court.” 


In Federal Trade Commission v. American Tobacco Co 
264 U. S. 298 at 305. 68 L. ed. 696 at 700 Mr. Justice Holmes 
said: 


“Anyone who respects the spirit as well as the 
letter of the 4th amendment would be loath to be - 
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Here that Congress intended to authorize one of its 
subordinate agencies to sweep all our traditions into 
the fire (Interstate Commerce Commission v. Brim- 
son, 154 XT. S. 447, 479, 38 L. ed. 1047, lt)5S, 4 Inters. 
Com. Rep. 545. 14 Sup. Ct. Rep. 1125), and to direct 
fishing expeditions in to private pa pens on the pos¬ 
sibility that they may disclose evidence of crime. 
We do not discuss the questions whether it could do 
so if it tried as nothing short of the Imost explicit 
language would introduce us to attribntp to Congress 
that intent. The interruption of business, the pos¬ 
sible revelation of trade secrets, and! the expense 
that compliance with tin* Commission's [wholesale de¬ 
mand would cause, are the least considerations. It 
is contrary to the first principles of justice to allow 
a search through all the respondent's records, rele¬ 
vant or irrelevant, in the hope that something will 
turn up. The unwillingness of this Court to sustain 
such a claim is shown in Ilarriman v. Interstate Com¬ 
merce Commission , 211 I". S. 407, 5:1 L. ed. 253, 29 
Sup. Ct. Rep. 115." 

The Immigration Act forbids any arrest without warrant 

except when alien is caught in act of entering illegally, 

and also forbids that anv warrant be issued until Sec re- 

* 

tarv has evidence of a deportable act. 

In Bordeau v. McDowell , 256 X'. S. 471 at 475; 65 L. 
ed. 1048 at 1051, a plenary petition against Bordeau, a 
special assistant to the Attorney General of U. IS., for return 
of certain evidence which had been stolen by a third party, 
a private citizen and given to Bordeau, Mr. Justice Day 
stated: 

“The 4th amendment gives protection against un¬ 
lawful searches, and seizures, and, as {diown in the 
previous cases, the protection applies to governmental 
action. Its origin and history clearly |show that it 
was intended as a restraint upon the Activities of a 
sovereign authority and was not intended to be a 
limitation upon other than gorernmcmal agencies; 
as against such authority it was the purpose of the 


4th amendment to secure tho citizen in the right of 
unmolested occupation of his dwelling and the pos¬ 
session of his property, subject to the right of seizure 
by process duly issued. 

In the present case the record clearly shows that 
no official of the Federal Government had anything 
to do with the wrongful seizure of the petitioner's 
property, or any knowledge thereof until several 
months after the property had been taken from him, 
and was in the possession of the Cities Service Co. 

The 5th ainendment, as its terms import, is in¬ 
tended to secure the citizen from compulsory testi¬ 
mony ayainst himself. It protects from extorted con¬ 
fessions, or criminations in court proceedings by com- 
p a Iso / y met h oils. 


The warrants, hearings and decisions of the Secretary 
are quasi-judicial: all he lacks in deportation cases to make 
him a court is for some one to call him a court, although 
the methods of arrest and taking statements in contraven- 
tion of the constitution and statutes qualify him to be a 
New York policeman. 

In I . S. v. Lefkouitz . 285 C. S. 452: 70 L. ed. in 
requiring the suppression and return of illegally taken evi¬ 
dence Mr. Justice Butler stated for the Court : 


“The Fourth Amendment forbids every search 

that is unreasonable and is construed liberally to 

safe//uard the riyht of privacy. Byars v. I . S. 272 

r. S. 28, 22. Its protection extends to offenders as 

well as to tiie law abiding. Weeks v. I'. N., 222 V, 

S. 2S2: Ayneflo v. 1. S.„ 269 IT. S. 20, 22. 
******* 

Security against unlawful searches is more likelv 

to he attained bv resort to search warrants than bv 

• • 

reliance upon the sagacity and caution of petty of¬ 
ficers while acting under the excitement that attends 
the capture of persons accused of crime. V . N. v. 
Kirschenblatt , It; F. (2d), 202, 202: Co-Bart Co. v. 
I '. N. f supra , 258. 
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In Hut irk v. Carrington, 19 How. St. Tr. 1029, 
Lord Camden declared that one’s papers are liis 
dearest property, showed that the law of England 
did not authorize a search of private papers to help 
forward conviction even in cases of njost atrocious 
crime and said (p. 1073) : ‘Whether tljis proceedeth 
from the gentleness of the law towards! criminals, or 
from a consideration that such a poiyer would be 

i 

more pernicious to the innocent than useful to the 
public, 1 will not say. It is certain, that the law 
obligeth no man to accuse himself; becahse the neces¬ 
sary means of compelling self-accusation falling upon 
the innocent as well as the guilty would be both 
cruel and unjust ; and it should seem that search for 
evidence is disallowed upon the same principle. 
There too the innocent would be confounded with the 
guilty.’ 

The teachings of that great case wi 
bv our statesmen when the Constitution 
In Bo i/d v. r. *S\, supra, 630, this Com 
principles laid down in this opinion (Entich v. Car¬ 
rington) affect the very essence of Constitutional 
liberty and security * * *. They 

invasions on the part of the Governmeg 
ployees of the sanctity of a man's h 


iere cherished 
was adopted, 
t said: ‘The 


privacies of life 


* * 


A forceful and compulsory 


apply to all 
t and its em- 
bme and the 


pf his private 
him of crime 


extraction of a man's own testimony or 
papers to be used as evidence to convict 
or to forfeit his goods is within the Condemnation 
of that judgment. In this regard the Fourth and 
Fifth Amendments run almost into each other.’ And 
this Court has always construed provisions of the 
Constitution having regard to the principles upon 
which it was established. The direct operation or 
literal meaning of the words used do not measure 
the purpose or scope of its provisions. M'Culloch v. 
Maryland , 4 Wheat. 316, 406. 407, 421. Boyd v. 
United States, supra: Byars v. 1 'ailed States, uhi 
supra." 

* * * * * * * 


oo 


“This case does not differ materialv from the Co- 
Bart case and is ruled by it. An arrest may not be 
used as a pretext to search for eridence. The 
searches and seizures here challenged must be held 
violative of respondent's rights under the Fourth 
.and Fifth Amendments/’ 

Note that this case quotes from the Boyd case where it 
is stated the principle applies to “the Government and its 
employees" not just some of them. 

The Go Bart case (282 Y. S. 344; 75 L. ed. 374) is a 
strong, vigorous opinion and decision against exploratory 
arrests without warrants. 

Agnello v. United States, 269 U. S. 20 at 34-5; 70 L. ed. 
145 at 150. stated: 

“But in this case facts disclosing that the search 

and seizure violated the 4th Amendment were not in 

controversy Tliev were shown bv the examination 
» • • 

of the witness called to give evidence. There was 
no search warrant: and the position of the govern¬ 
ment was that none was necessary Where bv un- 

• V 

controverted facts, it appears that a search and 
seizure were made in violation of the 4th Amend¬ 
ment there's no reason why one whose rights have 
been so violated and is sought to be incriminated by 
evidence so obtained may not invoke the protection 
of 5th Amendment immediately and without applica¬ 
tion for return of thing seized. ‘A Rule of practice 

must not be allowed for anv technical reason to 

•/ 

prevail over a constitutional right.' Gouled v. U. 8., 
supra, 313 (65 L. ed. 654, 41 Sup. Ct. Rep. 261)/’ 

As said in Silrerthorne w U. S., 251 U. S. 392, 64 L. ed. 
322, 24 A. L. R. 1426, 40 Sup. Ct. Rep. 182: 

“The essence of a provision forbidding acquisi¬ 
tion of evidence in certain ways is that not merely 
eridence so acquired shall not be used before the 
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Court but that it shall not be used at all. The ad¬ 
mission of evidence obtained bv search and seizure 

* I 

was error and prejudicial to the substantial rights 
of Frank Agnello. The judgment agaipst him must 
be set aside and a new trial awarded. 

United States v. Mattingly, Judge, 52 Apps. D. C. 188 
held that where evidence of anv character |s secured in 
violation of the Fourth Amendment to the Constitution, it 
cannot be used over the objection of defendant, and it is 
the court’s duty on motion timely made, to Suppress it as 
evidence and direct its return to the persons from whom it 
was taken. 

Bolt v. United Slates , 55 Apps. I). C. 120 held that offi¬ 
cers cannot assume that a person conducting himself in a 
quiet and peaceable and orderly way is guilty of carrying 
concealed weapons in violation of law, and arrest and search 
him and seize a revolver found on his person without a 
warrant. 

It also held that property seized after illegal search 
without warrant should l>e returned on motion therefor. 
The Court said: j 

“Whei *e as here a citizen has conducted himself 
in a peaceable and orderly manner, it is not for 
police officers to assume guilt, and without a warrant 
make an arrest and search, and seize a weapon. 
Since the statement of the unidentified man was 
inadmissible, as already found, it coifld not have 
justified the arrest, and no other circumstances even 
tended to afford such justification. While the offi¬ 
cers testified that their information was that plain- 
tiff-in-error and English intended to hold up a 
store at Seventh and F Streets the undisputed fact 
is that the arrest was made as plaintiff-in-error 
was about to board a car at Eighth arid F Streets. 
There was no justification whatever, therefore, for 
the arrest, and likewise none for searclp” 


To same effect are 


U. 8. v. K etcher , 55 Apps. 132; 
r. /S', v. Burrows , 55 Apps. 133; 

C. <S’. v. Franzione , 52 Apps. 307. 

Seheneks v. United States , 55 Apps. D. C. 80 held that 
articles seized under illegally issued search warrants, in 
violation of the Constitution, U. S. Amendment 4, are not 
admissible over defendant's objection, in view of Amend¬ 
ment 5. The Court cited (touted v. United States , 225 U. 8. 
298, 303-313; 65 L. ed. 047 and other cases and the Court 
then said further: 

“The federal courts have emphatically held that 
the admission of property or papers taken from a 
defendant in violation of his constitutional rights 
virtually makers him a witness against himself, con¬ 
trary to the provisions of the 5th Amendment of 
the Constitution, and is reversible error.” 

Perry go v. United States , 55 Apps. 80 held that a con¬ 
fession of a 17 vear old defendant of low mentality who 

• * 

had persisted in his denial of guilt for more than an hour 

and a half while surrounded at times bv four or five 

•/ 

police officers and who did not admit that he was guilty 
until the girl to whom he was engaged to be married was 
brought into the room, was held involuntarily. The 
Court said: 

“While it is to be expected that police officers 
will manifest zeal in the detection of crime, the 
citizen is entitled to the protection secured to him 
by our Constitution and laws. It is apparent that 
the defendant, in a case like the present, not only 
is at a serious disadvantage during a grueling exam¬ 
ination by several police officers, but that disadvan¬ 
tage attends him at the trial, when the officers may 
or mav not rememl>er all that occurred at the ex- 
animation.” 

The evidence taken need not have pecuniary value. 
Amor v. U. S., 225 U. S. 313. 


In United States v. Jlarry Aftevogt in IfT. S. District 
Court of Maryland in January 1032 Judge (bhestnut held 
it is more important that the rights of the citizens be up¬ 
held than that a chance liquor violator be punished. 

The Court held as illegal the method of entry used 
by William T. Benson, prohibition agent, when the officer 
by prearrangement with the police was admitted to Alte- 
vogt's premises. The officers declared they iJad been sent 
to investigate a slot machine case. The Court said: 

“There are several laws to be considered in this 
case, and the most important is the Constitution. 
Under the circumstances I can see no legal justi¬ 
fication for the agent acting as he did. I am sorry 
when the defendant is so demonstrably guiltv but 
it is more important that the rights of citizens be 
upheld than that a chance violator of the liquor law 
be held. The Constitution is the mojst important 
document we have.” 


Federal Trade Com mission v. Miller , 57 Apps. D. C. 
360 held and the Court stated: 


“The jurisdiction of equity to restrain the threat¬ 
ened enforcement of the criminal penalties in this 
case is based upon the well-recognized principle that, 
where the terms of the statute are so expressed that 
the only avenue open to test its validity is through 
disobedience of a criminal statute, it amounts to a 
denial of a hearing, a want of due process of law. 
In other words, if the statute, as in this case, com¬ 
pels an individual to subject himself to criminal 
prosecution as a condition precedent to inquiring into 
the power or jurisdiction of the Commission to act, 
it amounts to a deprivation of the equal protection 
of the laws. In Catting v. Kansas City Stock Yards 
Co., 183 U. S. 79, 192, 229 Ct. 30, 40 (46 L. ed. 92), 
Mr. Justice Brewer, speaking for the court said ‘But 
when the legislature in an effort to prevent any in- 
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quirv of the validity of a particular statute, so bur¬ 
dens anv challenge thereof in the courts that the 
party affected is necessarily constrained to submit 
rather than take the chances of the penalties im¬ 
posed, then, it becomes a serious question whether 
the party is not deprived of the equal protection of 
the laws.' ” 

In Xational Remedy Co. v. Hyde. Secy. 60 Apps. 50 
Fed. (2d) 1066 where granting an injunction against the 
Secretarv of Agriculture the Court said: 

"In the present case, the action and proposed ac¬ 
tion of the Department would under the averments 
of the bill, in effect deprive appellant of its prop- 
ertv through the destruction of its business before 
the issues involved could be determined bv the court. 
The result, therefore, would be little different than 
as though no provision had been made for judicial 
review. Such a course of conduct on the part of 
the Department amounts to arbitrary exercise of 
power and is a deprivation of due process of law.” 

So long as the procedure prescribed by such deporta¬ 
tion Acts and Kules established for this Administration are 
substantiallv followed, courts cannot interfere. U. S. v. 
William , 186 Fed. 354. But the Act and Rules forbid 
arrest without warrant except when alien is caught in 
the act of entering or on ship. 

In Kohn v. State, 32 Ohio C. C. 711, the Court, in hold¬ 
ing certain testimony given before the state fire marshal 
by the defendant inadmissible upon his trial, said: 

“He was taken bv the fire marshal and two of his 

i J 

deputies, under a subpoena, to the Andrews Build¬ 
ing in Cincinnati, duly sicorn, examined, and re¬ 
examined at intervals during the two days and 
nights, and continued under restraint until released 
upon writ of habeas corpus. During the examination 
he was repeatedly told by the fire marshal that if 


lie would tell the truth about it (the fiije) they would 
let him go. The evidence is plain that he was sus¬ 
pected of the crime, and he himself so understood 
it. How, then can testimony given upder such cir¬ 
cumstances be voluntary, as it must be to make it 
admissible?” 

A statement elicited on a severe cross examination by 
the state’s attorney was held not to have l>een freely and 
voluntarily made in Parker v. State, 16 Tek. Crim. R. p. 
461, 108 Am. St. Rep. 1021, 80 S. W. 1008, 3 Ann. Cas. 803. 

Dram v. United States, 168 U. S. 531: 12 L. ed. 568 
held that the burden is on the Government to prove state¬ 
ments are voluntary and all doubts resolved in favor of ac¬ 
cused. It also held that the prosecution cannot offer illegal 
evidence to prove guilt and then for the purpose of avoiding 
the consequence of its wrongful admission , be heard to 
assert that the evidence was not prejudicial been use it did 
not tend to prove guilt. The statement of aiji accused pei- 
son while under arrest in a foreign country and in the 
office of a detective, where he has been or is jbeing stripped 
of his clothing, and is charged with having committed mur¬ 
der oil the high seas, and told that his co-suspect had 
charged him with the crime, and that if he had an accom¬ 
plice he should say so and not have the blame of the 
horrible crime on his own shoulders, cannot l|e admitted as 
a voluntary confession because of any implication of guilt 
from his reply. The court said: j 

“A brief consideration of the reasons which gave 
rise to the adoption of the 5th Amendment, of the 
wrongs which it was intended to prevent, and of the 
safeguards which it was its purpose unalterably to 
secure, will make it clear that the geperic language 
of the amendment was but a crystallization of the 
doctrines as to confessions, well settled when the 
amendment was adopted, and since expressed in the 
text-writers and expounded by the adjudications, and 
hence that the statements on the subject by the text- 
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writers and adjudications but formulate the con¬ 
ceptions and coinmands of the amendment itself. In 
Boyd v. United States, 11(5 U. 8. (516 (29:74(5), at¬ 
tention was called to the intimate relation existing 
between the provision of the 5th amendment secur¬ 
ing one accused against being compelled to testify 
against himself, and those of the 4th amendment 
protecting against unreasonable searches and seiz¬ 
ures; and it was in that case demonstrated that both 
of these amendments contemplated perpetuating in 
their full efficacy, by means of a constitutional pro¬ 
vision, principles of humanity and civil liberty, which 
had been secured in their mother country onlv after 
years of struggle, so as to implant them in our in¬ 
stitutions in the fulness of their integrity free from 
the possibilities of future legislative change. In 
commenting upon the same subject, in Brown v. 
Walker. 1(51 Ul S. 596 (40: 821) the court, speaking 
through Mr. Justice Brown said: ‘The maxim Nemo 
tenet nr seipsinn acciisare had its origin in a protest 
against the inquisitorial and manifestly unjust 
methods of interrogating accused persons which has 
long obtained in the continental system and until the 
expulsion of the Stuarts from the British throne in 
1688 and the erection of additional barriers for the 
protection of the people against the exercise of 
arbitrary power was not uncommon even in England 
While the admissions of the prisoner, when volun¬ 
tarily and freely made have ahvavs ranked high in 
the scale of incriminating evidence, if an accused 
person be asked to explain his apparent connection 
with a crime under investigation, the ease with which 
the questions put it to him may assume an inquis¬ 
itorial character, the temptation to press the wit¬ 
ness unduly, j to browbeat him, if he be timid or 
reluctant, to push him in a corner and to entrap 
him into fatal contradictions which is so painfully 
evident in manv of the earlier state trials, notably 
those of Sir Nicholas Throckmorton and Udal, the 




Puritan minister, made the system s<|) odious as to 
give rise to a demand for its total Abolition. The 
change in the English criminal procedure in that 
particular seems to he founded upon jio statute and 
no judicial opinion but upon a general and silent 
acquiescence of the courts in a popular demand. 
But, however adopted, it has Income firmly eml>ed- 
ded in English as well as American jurisprudence. 
So deeply did the iniquities of the ancient system 
impress themselves upon the minds of the American 
colonists that the states with one accord made a 
denial of the right to question an accused person a 
part of their fundamental law, so that a maxim 
which in England was a mere rule of evidence be¬ 
came clothed in this country with the impregnability 
of a constitutional enactment.’ ” 

“As said in the passage from Russel on Crimes 
already quoted, ‘The law cannot measure the force 
of the influence used or decide upon if;s effect upon 
the mind of the prisoner and therefore excludes the 
declaration if any degree of influence has been ex¬ 


erted.’ In the case before us we find that an influ¬ 
ence was exerted and as any doubt as tjo whether the 
confession was voluntary must be determined in 
favor of the accused, we cannot escape the conclu¬ 
sion that error was committed bv the trial court in 
admitting the confession under the circumstances 

disclosed bv the record/’ 

#. 


McCleary v. State, 122 Md. 394, 89 Atl. llOO, held that 
the burden is on the government to prove a (confession of 
crime is voluntary without hope of favor or /ear of harm, 
citing Bram v. United States , 168 I". S. 5768, 42 L. ed. 568. 


In Wan v. United States , 266 U. S. 1, 69 JL ed. 131, at 
148, the Court said: i 


“The Court of Appeals appears to have held the 
prisoner's statements admissible on the ground that 
a confession made by one competent to act is to 


l>e deemed voluntary, as a matter of law, if it was 
not induced by a promise or threat; and that here 
there was evidence sufficient to justify a finding of 
fact that these statements were not so induced. In 
the Federal Courts, the requisite of voluntariness 
is not satisfied by establishing merely that the con¬ 
fession was not induced by a promise or threat. A 
confession is voluntary in law if it was, in fact, 

voluntarily made. A confession mav have been vol- 
• • 

untarily made, although it was made to police 
officers, while in custody, and in answer to an ex¬ 


amination conducted by them. But a confession 
obtained by compulsion must be excluded, whatever 
may have been the character of the compulsion and 
whether the compulsion was applied in a judicial 
proceeding or otherwise. Beam v. United States, 


168 U. 8. 532, 42 L. ed. 568, 18 Sup. C't. Rep. 183, 


10 Am. ("rim. Rep. 547.” 


In State v. Borello , 161 Cal. 367, 37 L. R. A. (X. S.) 
434, 119 Pac. 500, it was held that an alleged confession 
secured from one suspected of crime, by a protracted search¬ 
ing examination of public officials, who assumed a menac¬ 
ing and browbeating attitude, accompanied by threats, in¬ 
vective, and false statements and profanity, is not admissi¬ 
ble, in evidence against him. In this case the interview 
in question, at which were present the district attorney, 
the sheriff, the deputy sheriff, official stenographer, and 
a constable, lasted at least two hours and a half, although 
some of the parties testified that it lasted nearly five hours. 
The court said: 

“That a confession so extorted cannot be admitted 
in evidence, is firmly established in the jurisprudence 

of this country.” 

* 

In People v. Guan Gim Gow, 23 Cal. App. 507, 138 Pac. 
918, where the length of the examination does not appear, 
the court held it to be erroneous to admit testimony of an 
alleged confession where, on the day of arrest, the defend- 
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ant was taken to the detective’s office at the police station, 
and in the presence of several officers, interrogated as to 
the killing of decedent. The Court said: 

“While no physical force was used, and neither 
threats nor promises made, there can be no doubt 
at all but that the repeated questioning of the officers, 
like the constant dropping of water upon a rock, 
finally wore through his mental resolution to remain 
silent. Admittedly his refusal at first to answer 
incriminating questions gave evidence of a desire 
to make no statements. When did taljv succeed it? 
Not after he had been given any period of reflection, 
for his inquisitors allowed him none. ^The examina¬ 
tion was persisted in until a respons^ was forth¬ 
coming, and under these circumstance^ it must be 
said that the responses seem to have been unwillingly 
made, and as a direct result of continued importun- 


In People v. Clark , 55 Cal. App. 42, 203 Pac. 781, where 
it was held that alleged admissions and confessions were 
improperly admitted because not voluntary, the Court said: 


“The showing made by appellant ip support of 
her objection to the admission of this evidence was 
that, for a period of more than two weeks the ap¬ 
pellant was subjected to almost daily cross examina¬ 
tion by from two to four police officers, who by 
mental suggestion composed of cajolery,| flattery, as¬ 
surances of good will and friendship, interspersed 
with brutal browbeating, accusations, indirect 
threats, and misrepresentations of facts, and without 
advising her of her constitutional rigjits, or per¬ 
mitting her to have the benefit of counsel, were able 
to dominate and control the appellant when she was 


in a state of physical and mental helplessness.” 

The Court pointed out that it was conceded that no 
specific promises of reward were made, but that there were 
frequent assurances of the police matron to tli^ effect that 
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it was the best thing for the prisoner to tell the truth, and 
said further: 

“It is apparent from the testimony of the wit¬ 
nesses for the state that the relentless sweating 

i 

process to which the appellant was subjected was 
such as to render her statements involuntary. She 
was put through a course of cross examination con¬ 
tinuing over a period of two weeks, when she was 
in such a low physical state and mental state that 
she had to be assisted by matrons into the examina¬ 
tion room, with her head covered with wet towels 
to keep her in condition to answer the questions. 
These examinations lasted for hours at a time, dur¬ 
ing which time appellant was denied food or other 
nourishment." 

In People v. Vinci , 295 Ill. 419, 129 X. E. 493, a homi¬ 
cide case, the court reversed a judgment on the ground 
that a confession was not freelv and voluntarilv given, 
and that it was error to receive it in evidence under these 
circumstances; and said: 

“Plaintiff in error was questioned the greater 
part of three days and four nights by the State’s 
attorney, two of his assistants, his private secretary, 
and several police officers. While we do not believe 

j 

any physical force was used nor that direct threats 
or promises were made, there can be no doubt at 
all that the repeated questioning by these officers, 
like the constant dripping of water upon a rock, 
finally wore through Vinci’s resolution of silence.” 

In State v. Albert, 50 La. Ann. 481, 23 So. 609, the 
court reversed a conviction of two defendants on account 
of the admission against them of confessions made after 
prolonged questioning, and after one of the defendants 
had been taken to the place of the supposed crime. The 
Court said: 

“Their arrest and being heavily handcuffed and 
incarcerated in separate cells of the jail, where they 
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were repeatedly interrogated and plipl with ques¬ 
tions by their keepers, separate and a^art from each 
other with direct reference to the charges preferred 
against them, coupled with the injunction that it 
were better for them should thev tell the truth, is 
clearly indicative of an undue influence having been 
brought to bear on them, for the purpose of eliciting 
proofs of their guilt.” j 


In People v. Prestidfje, 182 Mich. 80, 14|8 X. W. 347, 
where the court held that a confession was erroneously 
admitted which was made after a severe grilling or sweat¬ 
ing for upwards of two hours by the sheriff, the under- 
sherilf, and the prosecuting attorney, it was ssjid: 

“The respondent states that during the time of 
the examination he was very nervous and nearly 
crazy. It is not incredible that he should have in 
that condition at the end of two or tjiree hours of 
grilling such as he received. It is needless to argue 
that a statement made under such circumstances 
and pressure is voluntary whether or jiot it is true 
or false.” 


In People v. Brockett, 195 Mich. 169, 161 X. W. 991, the 
Court held the admission of a confession of a defendant, 
nineteen years old, erroneous. He was arrested on Tuesday 
night and kept for two days in a cell with a cement floor 
and no bed; during this time he was taken into the office 
of the chief of police for a number of interviews, and 
on Thursday he made a confession in the presence of the 
assistant prosecuting attorney, the chief of police and 
detectives. The Court said: 

“Proof of a confession is never admissible unless 
it is voluntarily made, and bv the word ‘voluntary’ 
is meant that the confession must be of the free 
will and accord f of the defendant, without coercion 
whether from fear of any harm, promise, or induce¬ 
ment by hope of reward, or method knoivn as ‘sweat¬ 
ing’. In our opinion the means used] by the un- 
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contradicted ’ evidence in the case, must hare so 
agitated the mind of the defendant as to arouse his 
fear, and to have a coercive effect. Therefore the 
confession was not voluntary." 


In People v. McCullough. 81 Mich. 25, 45 N. W. 515, it 
was held that it was error to admit in evidence a letter 
written by a police captain under the prisoner's dictation, 
where the police took the prisoner into a room and vigor¬ 
ously examined and cross examined him, his counsel being 
in an outer office and not permitted to see him until the 
letter and another statement were secured. The Court 
stated that confessions must be 


‘•voluntary and without anv influence being exerted 

c- * 

by the officer, either of threats, promise, artifice, or 
duress." 


In Robertson v. State , SI Tex. Orim. Rep. 378, 0 A. L. R. 
853, 195 S. \V. 602, where the district attorney verbally 
abused and threatened the defendant, and obtained his 
confession, was not voluntary, as a voluntary confession 
ought to be voluntarily given, and not forced or extorted 
in any manner even bg over persuasion or promise or threats. 

In Biscoc v. StaJc, 67 Md. 68 Atl. 571, where the magis¬ 
trate went to see the prisoner no less than five times, en¬ 
deavoring to get an admission or confession from him, the 
Court, in holding the confession inadmissible, said: 

‘‘The prisoner was in the custody of the law, 
and although pressed time and again, to make a 
confession, and pressed too, by one in authority he 
persisted in denying his guilt, and it was not until 
he was told that it would be better for him to tell 
the truth and have no more trouble about it that 
the confession was made. Here, then was an in¬ 
ducement and one of the strongest kind, held out 
to him/’ 

In People v. Rogers, 303 Ill. 578, 136 X. E. 470, where 
the court affirmed a conviction where confessions had been 



excluded, it quoted from a newspaper reporting the state¬ 
ments of a police official, and the court in h comment on 


the matter of securing confessions, said: | 

“It is the most dangerous and uncivilized prac¬ 
tice imaginable to allow a police officer to go out 
and arrest a man or boy upon mere Suspicion that 
he has committed a crime, and for da.ys subject him 
to the sweating process and to violence until he 
finally gives up and confesses in order I to escape the 


torture to which he is being subjected!.” 


In People v. McMahon, 15 X. Y. 384, the defendant was 
arrested by a constable without a warrant on a charge of 
having murdered his wife. The constable to^)k him before 
the coroner who was holding an inquest on the body, by 
whom he was sworn and examined as a witness. It was 
held that the evidence thus given was not adniissible on the 
prisoner’s trial for the murder and his conviction was 
reversed upon that ground. People v. Mon den, 103 X. Y. 
2IT, 57 Am. Kep. 709. ! 


POINT II. 


Where construction of the Constitution or acts of 
Congress are involved or necessary the inferior court 
or official acting in a quasi-judicial capacity exceeds 
his jurisdiction. The right to relief by prohibition is 
absolute and not discretionary nor can other remedies 
be substituted therefor. 

In Marhury v. Madison, 1 Crunch at 170, 2 L. ed. at 71, 
the Court said: 

“But when the legislature proceeds to impose on 
that officer other duties; when he is directed per¬ 
emptorily to perform certain acts; wli^n the rights 
of individuals are dependent on the performance of 
those acts; he is so far the officer of the law; is 
amenable to the laws for his conduct^ and cannot 



at his discretion sport away the vested rights of 
others. * * * Where a specific duty is assigned by 
law, and individual rights depend upon the perform¬ 
ance of that duty, it seems equally clear that the 
individual who considers himself injured, has a 
right to resort to the laws of his countrv for his 

reined v." 

« 

In his text book “Extraordinary Legal Remedies*', Mr. 
High at Sect. 773a, says: 

“When there is an entire absence of jurisdiction 
over the subject matter of the action and this is 
apparent upon the face of the proceedings, the grant- 

i 

ing of relief by prohibition is not a matter of discre¬ 
tion , but one of absolute right." Citing Farguhar- 
son v. Morgan (1894), Id. R 552, where it was held 
that when total absence of jurisdiction appears on 
the face of the proceedings in an inferior court, the 
court is bound to issue a prohibition, although the 
applicant for the writ has consented to or acquiesced 
in the exercise of jurisdiction by the inferior court. 

Clearlv the rule stated above bv Mr. High and in 
Farquharson v. Morgan is applicable in the present cases, 
and the issuance of a writ of prohibition is not discretionary 
with the Court but is an “absolute right'’ and the Court is 
“bound" to issue it. 

Again, High at Sect. 703, says: 

“As compared with the extraordinarv Reinedv 
Mandamus, Prohibition may be said in a certain 
sense to be its exact counterpart, since mandamus 

i 

is an affirmative remedy commanding certain things 
to be done, while Prohibition is negative in its na¬ 
ture and forbids the doing of certain things which 
ought not to be done." Citing Thomas v. Mead, 30 
Mo. 233, where it is stated at page 247: “a prohibi¬ 
tion is an original remedial writ and it is as old 
as the Common Law. It was the King^s prerogative 
writ, provided by the Common Law as a remedy for 
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‘encroachment of jurisdiction': (3 Black Com. 
112)”. Then the language of the text js quoted, and 
followed by the English cases and history. 

Again at page 240, the Court says: 

“It was held in Gould v. Gupper (5j East 345) in 
an elaborate opinion by Lord Ellenborough, that the 
Court of the King's Bench would prohibit the spir¬ 
itual courts, or any inferior court from proceeding 
upon a construction of an act of Parliament differ¬ 
ent from that which was put upon it bk- that Court, 
. notwithstanding there was a remedy by appeal or 
writ of error; not that the inferior Court might have 
jurisdiction to construe it, ‘but that the mischiefs of 
mis-con struct ion ice re to be prevented by prohibi¬ 
tion I 

The appellee is not only misconstruing the j Acts of Con¬ 
gress but is flagrantly misconstruing and violating the 
Constitution as construed by this Court , and should be 
prohibited '. 

j 

It was held in Tick Wo v. Hopkins, 118 U. js. 365, 30 L. 
ed. 220 at 228, that the 14th Amendment of the Federal 
Constitution is applicable to, and protects aliens as well as 
natives. j 

The power to issue a writ of Prohibition! to a Court 
which has no jurisdiction of the cause exists at common 
law, and is not merely statutory. London vj Cox, L. R. 
2 H. L. 239. 

The power is an essential, inherent right of sovereignty, 
which, therefore, cannot be abandoned or destroyed, Ibid. 
Worthington v. Jefferies, 32 L. T. X. S. 607. 

Therefore, on due reason shown, a superior Court is 
judicially bound as a debt of justice,—ex deb it o justitiac ,— 
and not merely by virtue of, and in obedience i:o, a manda- 
tory statute, to grant a writ of Prohibition. Ibid.; Jacobs 
V. Brett, 32 L. T. X. S. 523; Reg. v. Ttciss, 20 L. T. N. S. 
525. 




POINT III. 


Prohibition will lie against a member of the 
cabinet, an executive official or any person or officer, 
assuming, or exercising, quasi-judicial power although 
not technically a court. 

Appellee does function as a Court in a judicial capacity 
in deportation cases being required by the statute to hold 
hearings, to take testimony and examine witnesses and to 
permit the attendance by the alien with his counsel and the 
examination of witnesses by them; to issue warrants and 
make arrests and admit to bail thereunder. 


Under the principle of the Scottsboro decision of this 

date (Powell et a Is. v. Alabama , 287 U. S. -, No. 1)8, 

November 7, 1932), it seems clear that the aliens have a 
constitutional right of which they cannot be deprived to 
have counsel at all stages of deportation proceedings. 


Discussing Prohibition, Mr. High at Sect. 


764a, says 


“The remedv mav be invoked against anv bodv of 
persons or officers assuming to exercise judicial or 
qua si-judicial powers although not strictly or tech¬ 
nical lv a Court.*' 

% 


In Smith v. Whitney , 116 U. S. 167 at 175, 29 L. ed. 

603, the Court said: 

“It is argued in behalf of the Petitioner that the 
Supreme Court of the District of Columbia is au¬ 
thorized to issue writs of prohibition, on the same 
grounds on which it was held in United States v. 
Schurz , 102 U. S. 378 (Bk. 26, L. ed. 167), to be 
authorized to issue writs of mandamus, namely: 
because bv the Act of February 27, 1877, ch. 69, 
219 Stat. at L. 253, that Court has cognizance of 
‘all cases in law and equity between parties, both 
or either of which shall be resident or found within 
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said District’; as well as because ip has all the 
powers formerly exercised by the Courts of Mary¬ 
land, which, as declared by the Court \ of Appeals of 
that State in Price v. State, 8 Gill 295i 310, included 
"all the powers exercised, in England by the Court of 
King's Bench, so far as these powers are derived 
from rules and principals of the common law, and 
so far as the same are suited to the Change in our 
political institutions, and are not modified by our 

constitutional or statutory enactments.' On the 

•- 

other side, it is contended that neither the Supreme 
Court of the District of Columbia nor any other 
courts of the United States are empowered to issue 
writs of prohibition to a court-martial. Whether 
the Supreme Court of the District of Columbia has 
power in any case to issue a writ of prohibition to 
a court-martial is a question of great importance 
not heretofore adjudged by this court; and we are 
not inclined, in the present case, either to assert 
or deny the existence of the power, because upon 
settled principles, assuming the power to exist, no 
case is shown for the exercise of it. In deciding the 
case upon the facts before us, and expressing no 
opinion upon the broader question, because the de¬ 


termination of the case does not require it, we take 
the same course that has been followed by eminent 
English judges in disposing of applications for writs 
of prohibition under similar circunistances. Ex 
Parte Smyth, Tyrwli. & Gr. 222, 2251 S. C. 2 Cr. 
M. & R. 748, 753; 1 Gale 274, 277; Re Roster, 4 B. & 
S. 187, 198. The object of the writ j)f prohibition 
is to prevent a court of peculiar, limited or inferior 
jurisdiction from assuming jurisdiction of a matter 
beyond its legal cognizance.” 

If there was any doubt of the jurisdiction I of this Court 
to issue a writ of prohibition against an Executive Officer 
of the Government at the time of the decisiop in Smith v. 
Whitney, 116 U. S. 175, and the Court did not express any 
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doubt, the same lias been removed bv the enactment of Code 
61 and Code 68, which broaden the jurisdiction beyond the 
statute in effect when Smith v. Whit net/ was determined 
and Code 68 specifically provides for Writ of Prohibition 
as at Common Law and in equity practice without any 
limitation whatever. (See Benson v. Henkel , 11)8 U. S. 1, 
49 L. ed. 919) : 


“Code, Sec. 61. Jurisdiction.—The said court 
shall possess the same powers and exercise the same 
jurisdiction as the Circuit and district courts of 
the United States, and shall be deemed a court of 
the United States, and shall also have and exercise 
all the jurisdiction possessed and exercised by the 
Supreme Court of the District of Columbia under 
the Act of Congress approved March third, eighteen 
hundred and sixty-three, creating that court and at 
the date of the passage of this code.” 32 Stat. L., 
Pt. 1, page 522. 


Act of March 3, 1863 (12 Stat. 
Secs. 760, 761: Comp. Stat. 1). C., 


L., p. 762). R. S. D. C., 
page 295, Secs. 19, 20. 


“Code, Sec. 68. Writs.—The said Supreme Court 
may in its appropriate special terms, issue writs of 
</no warranto , mandamus, prohibition, scire facias, 
certiorari, injunction, prohibitory and mandatory, 
tie exeat and all other writs known in common law, 
and equity practice that may be necessary to the 
effective exercise of its jurisdiction. Any justice of 
said court may issue writs of habeas corpus to in¬ 
quire into the cause of detention or to discharge on 
giving bail.” 

In Xoble v. Union River Logging Company , 147 U. S. 

170, 13 Sup. Ct. 271, Mr. Justice Brown said: 

“If he (the Secretary of the Interior) has not 
power at all to do the act complained of, he is as 
much subject to an injunction as he would be to a 
mandamus if he refused to do an act which the 
law plainly required him to do.” 
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In Philadelphia Co. \. Stimson, Secretary of War, 32 
Sup. Ct. 340, 223 U. S. 005 (affirming 33 Apps. 338) an 
injunction was sought to restrain the Secretary of War 
from starting criminal proceedings, which was granted, the 
Court holding that where officers exceeded thpir authority, 
an injunction would lie, and stated: 

“The principle has frequently been applied with 
respect to state officers.'” 

“And it is equally applicable to a Federal officer 
acting in excess of his authority or under an author¬ 
ity not validly conferred. Xable v. Union , etc., Co.. 
147 U. S. 165, 13 S. C. 271; American School Me Am., 
187 V. S. 04, 23 S. C. 33.” 

In Garfield v. Turner , 31 Apps. at 337 the Court said: 

“A Court will restrain by injunction the perform¬ 
ance of an unlawful act, or command by writ of 
mandamus the performance of a lawful act.” 


Hammer v. Dagenhart. 247 U. S. 251 at 
Slip. Ct. at 529 held that excess of authority 
because of a statute being unconstitutional 


268, 277; 38 
by an official 
could be en¬ 


joined, whereas it was made a crime to violate the law. 


In Kcnnhujton v. Palmer. 258 U. S. 100, 41 Sup. Ct. 
303, the Court enjoined the Attorney General from prose¬ 
cuting under the Food Administration Act and stated at 
304 (many cases cited in the margin) : 

“Without passing upon the question of constitu¬ 
tional) tv the court dismissed the bill fbr the reason 

* i 

that the complainants had an adequate remedy at 
law, and the correctness of the decree of dismissal 
is the question now before us on direct appeal.” 

“As it is no longer open to deny that the aver¬ 
ments of unconstitutionality which wer^ relied upon 
if well founded, justified Equitable belief under 
tiie bill. Decree is reversed.” 
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The Court will find our contention fullv sustained in the 
citations in the margin of Kennington v. Palmer, above, 
wliich included Hammer v. Dagenhart. 


In Pee Hire M inf Co. v. Commonwealth Industrial Corn., 
144 Va. 240. 243: 132 Ser. ITT the Court said: 

“The principle is well established that a Writ of 
Prohibition lhay issue to restrain a quasi judicial 
body from attempting to exceed its judicial powers, 
or attempting 1 to usurp unauthorized judicial powers. 
The following authorities among others, sustain this 
proposition: Harriman v. Waldo County Commis¬ 
sioners, 53 Me. 23: Co nneetieut Hirer et<\ Co. v. 
Franklin Count y Commissioners, 12T Mass. 50, 34 
Am. Rep. 338: Speed v. City of Detroit, 5T N. W. 
406: 98 Miclii. 360, 22 L. R. A. 842, 39 Am. St. Rep. 
552, 20 Ann. Cas. 955: People v. Aransue, 132 X. Y. 
S. 49T, T4 Misc. Rep. 504; Railroad Co. v. Lore, 
118 P. 259. 29 Old. 534: Ostmann v. Frey, 128 S. W. 
253, 148 Mo. App. 2T1: People v. Burdett, 195 Ill. 
App. 255: People v. Nixon, 1T9 X. Y. S. 82, 109 Misc. 
Rep. T: State v. True, 184 P. 229, 26 Wvo. 314. 

*A public board acting in a quasi judicial char¬ 
acter becomes an inferior tribunal amenable to the 
writ, wherever it exceeds its authority or exercises 
an authority which it does not possess. 32 Cyc. 
Prohibition 601.* ** 

III State v. Hinkle, 130 Wash. 419; 22T Pae. 861; the 

i 

writ issued against the Secretary of State, citing: State 
ex ret. White v. Hoard of State Land Commissioners, 23 
Wash. TOO, 63 Pae. 532; Winsor v. Bridges, 24 Wash. 540, 
64 Pae. T80; Stale ex rel. Pel ton v. Ross, 39 Wash. 399, 81 
Pae. 865; State ex rel. Bennett v. Taylor, 54 Wash. 150, 
202 Pae. 1029; State ex rel. Abbott v. Ross, 62 Wash. 92, 
113 Pae. 2T3: State ex rel. Murphy v. Taylor, 101 Wash. 
148. 1T2 Pac. 2IT. 

Baker v. Hooding Comity Commissioners, 25 Idaho, 306: 
138 Pac. 342 held that the writ of prohibition lies to re- 
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strain county commissioners from proceeding in cases with¬ 
out or in excess of their jurisdiction, citingj State ex rel. 
('(tin v. Toomcy, 278 I). 37, 120 X. W. 563, Ann. Cas. 1013 
I). 324. j 

Payne v. Speak man, 06 Okla. 170: 221 P^c. 0 held that 
the county treasurer, when proceeding to assess omitted 
property, is an inferior tribunal exercising | statutory au¬ 
thority, and prohibition will lie against the I county treas¬ 
urer in cases where he is acting without authority of Law, 
and his acts would be void. Citing: Osage and Oklahoma 
Co. v. Millard, 45 Okla. 334, 145 Pac. 707. 

In State v. J it den (Mo. A.) 264 S. AY. R. 101 a writ of 
prohibition was granted against a County Court to prevent 
calling an election. 

i 

Mitchell v. Cropsey, 177 App. Div. 663: 164 X. Y. S. 
336 held a writ of prohibition will issue against one Justice 
of the Supreme Court to prevent examination of Mayor of 
New York under special charter provision for such exam¬ 
ination. Citing: Metz v. Maddox , 180 N. Y. |460, 82 X. E. 
507, 121 Am. St. Rep. 000. ! 


The United States Supreme Court has oftjen recognized 
Prohibition as the counterpart of Mandamus. I In re Daris, 
262 17. S. 273 ; 67 L. ed. 079; In re Muir, 65 !L. ed. 383 at 
380; 254 U. S. 522 at 534; Ex Parte Oklahoma, 55 L. ed. 
431 at 435; 220 U. S. 108 at 208; Hugucly Mfg. Co., 1S4 
U. S. 207; 46 L. ed. 540; Ex Parte Transporter Maritimos, 
etc ., 264 U. S. 105; 68 L. ed. 580. | 
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POINT IV. 


In cases other than constitutional and statutory 
construction in excess of jurisdiction as defined by 
Appellate Courts the issuance of a writ of prohibition 
is in the discretion of the Court if there is another 
equally full, complete, adequate and practical remedy 
at law. 


This discretionary rule is stated in 50 C. J. 683 and 
citing a note 54 E.r Parte Simons, -47 U. S. 231, 62 L. ed. 
1094 where the Court issued a writ of mandamus where 
both mandamus and prohibition wore prayed ami the remedy 
by either being: full, adequate and complete: 


“It does not matter very much in what form an 

i 

extraordinary remedy is afforded in this case.” 


In the case at bar this discretionary principle does not 
apply as it is a case of constitutional and statutory con¬ 
struction where the appellee is exceeding the limits of his 
constitutional and statutory jurisdiction heretofore fixed 
and defined by the T\ S. Supreme and Appellate Courts. 

As will be shown later habeas corpus is not a full, com¬ 
plete, adequate and practical remedy nor is it a legal rem¬ 
edy like prohibition but is a quasi-criminal remedy. 

The Supreme Court in Simons case above thus held Pro¬ 
hibition a counterpart of Mandamus, and thus where Man¬ 
damus will issue to direct. Prohibition will issue to restrain. 


U. S. v. West, 34 Apps. I). C. 12, 16, 17, held an appeal 
does not exclude the extraordinary writ of certiorari; that 
the District of Columbia Supreme Court can issue it to 
all tribunals; its jurisdiction is analogous to that of the 
King's Bench. To the same effect, Smith v. Whitney, 116 
r. S. 175; Price \\ State, 8 Gill. (Md.) 295; V, S. v. Schurz, 
102 I\ S. 378. 


The Court issued a writ of prohibition to the Municipal 


Court in Porter v. Gardner, 51 App. I). C. [154, and stated 
the rule as follows: 

“The power of this Court, in aid!of its jurisdic¬ 
tion, to issue a writ of prohibition, designed to keep 
inferior courts within the limits and bounds pre¬ 
scribed to them by law and issued in the exercise of 
sound judicial discretion according to particular cir¬ 


cumstances, is established. In re llacFarland, 30 
App. 1). C. 3(>5. It plainly appearing that the Mu¬ 
nicipal Court is proceeding beyond the limits and 
bounds prescribed, the writ should ijot be withheld 
merely because this Court, in the exercise of its 


discretion, miyht yrant a irrit of error to the Munici¬ 
pal Court after an unnecessary proceeding there:' 


Again: 

“In Deffer v. Kimball , 7 App. D. iC. 41)9, alluded 


to by counsel for Respondent, the ridators* after a 
trial in the police court, where ‘they took their 
chances of acquittal on the facts of) the case, and 
were convicted', the writ was withheld. The dif¬ 
ference between that case and this is too plain to 
require further comment. In Holme ad v. Barnard, 
29 App. D. C. 431, it was not clearly shown that the 
court below was exceeding its jurisdiction, and, more¬ 
over, it did appear that the petition had a more bene¬ 
ficial remedy by way of appeal. In re Dahlr/ren, 30 
App. D. C. 58S, there were no circumstances from 
which this court could say that the remedy by appeal, 
which was open to complainant, was inadequate ” 
(Italics supplied.) 


The Writ of Prohibition was granted the commis¬ 
sioners in In re MacFarland, above, because they had no 
right of appeal, from the proposed valuation of the gas 
company's p ropert ies. 

Plaintiff likewise has no right of appeal, nor is there 
any appeal from the decision of the Secretary of Labor; 
if he goes ahead and forfeits the bond, the plaintiff will 
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have to bring one action to protect his collateral and the 
bonding company and have the forfeiture vacated and set 
aside and an entirely separate and distinct action—an ac¬ 
tion for a writ of habeas corpus to prevent his deportation 
which is a semi-criminal or quasi-criminal action, in addi¬ 
tion to having to submit to arrest and giving another bond 
for bail. 


The writ of prohibition prayed will avoid all of this 
litigation, expense, delay and humiliation, as well as sus¬ 
tain the confidence of the masses in the courts; it is verv 
important- that our foreign element, whether naturalized or 
not, shall at all times have confidence in our courts. 



The Supreme Court 
S. 680, 688, 15 S. Ct. 


has said in / )avis 
585, 50 L. ed. 578: 


v. 


Wakelle, 156 


“It is a settled principle of equity jurisprudence 
that, if the remedy at law be doubtful, a court of 
equity will not decline cognizance of the suit * * * 
Where equity ran yive relief plaintiff ought not to 
he compelled to speculate upon the chance of his 
obtaining relief at lair.” 


This is as true as to Legal Remedy and quasi-criminal 
Reined v. 


In Shriver v. Woodbine Havings Bank, 285 U. S. 467; 
76 L. ed. . in discussing a plaintiff's right to choose one 
of two remedies Mr. Justice Stone said for the Court: 

“The verv fact that the remedv is on its face 
• • 

% 

inadequate to compel full performance of the obliga¬ 
tion declared, is persuasive that it was not intended 
to be exclusive of applicable common law remedies, 
by which complete performance might be secured. 

Administrative remedies for the collection of 
taxes, if not made exclusive by statute, do not pre¬ 
clude the recovery of the tax by a common law 
action of debt. Price v. United States, 260 U. S. 402, 
500; United States v. Chamberlin , 210 U. S. 250, 
262: hollar Havings Bank v. United States, 10 Wall. 


227, 238-23$); Meredith v. United Slates, 13 Pet. 484, 
-45)3; ‘Stock-well v. United States, 13 Wall. 531, 542. 

And in general the liability of stockholders to 
assessment under local statutes is deemed transitory 
in nature, enforcible bv common law remedies in 
States other than that of the corporation, although 
special statutory forms of remedy givtm by the local 
statute could not be resorted to elsewhere. Set 1 Whit¬ 
man v. Oxford Xational Bank , 176 1*. S. 55b; Han- 
rock v. Barnum , 176 T\ S. 640; JIntel v. Hardon , 05 
Fed. 747; Rhodes v. United, States Rational Bank, 
66 Fed. 512; Dexter v. Edmonds, SO Fed. 467." 


•‘The decisions relied upon by liljellants are in¬ 
apposite for several reasons. They \fere not in ad¬ 
miralty causes; nor did thev involve! alien or non- 

I 

resident parties. Compare Second hmployer's Lia¬ 
bility Cases, 223 U. S. 1, 58, 59, wjth Douglas v. 
Xeir York , Xeir Harm it* Hartford T\\ Co., 270 Y. S. 


‘>77. 


The cases of Cohens v. Virginia, 6 Wheat. 264, 
404 and McClellan v. Carland, 217 U. S. 268, 281, 
denied the right to abdicate to State Courts the 
jurisdiction which the Constitution in! positive terms 
entrusts to the Federal judiciary." 


See discussion in Canada Malting Co. Ltd. v. Patterson 
Steamships Ltd., 285 C. S. 413; 76 L. ed. ! 


In (Athens v. Virginia, 6 Wheaton 264 at 404: 5 L. ed. 

257 at 201, the Court said: 

“It is most true that this Court will not take 
jurisdiction if it should not: but it is equally true, 
that it mast take jurisdiction if it should. The 
judiciary eannot, as a legislature may, avoid a 
measure because it approaches the confines of the 
Constitution. We eannot pass it by because it is 
doubtful. With whatever doubts, with whatever dif¬ 
ficulties , a case may be attended, we must decide it 
if i( be brought before us. We hare no more right to 


decline the exercise of jurisdiction which is given, 
than to usurp that which is not given. The one or 
the other won hi he treason to the Constitution. Ques¬ 
tions may occur which we would gladly avoid, but 
we cannot avoid them. All we can do, is to exercise 
our best judgment and conscientiously to perform our 
duty. In doing this, on the present occasion, we 
tind this tribunal invested with appellate jurisdiction 
in all cases arising under the Constitution and laws 
of the Cnited States. We find no exception to this 
grant, and we cannot insert one." 


McClellan v. Ca Hand , Judge, 217 V. S. 2fiS at 2S1; 54 
L. Ed. 7fi2 at 7<>7 savs: 


“The question then arises, was the Circuit Court 
justified in staying the proceedings in the case and 
withholding further action until the case involving 
the same question might be brought and determined 
in the state court? We think that there can be but 
one answer to this question. The case made upon the 
bill was within the original jurisdiction of the Cir¬ 
cuit Court of the Cnited States. 
******* 


“The rule is well recognized that the pendency 
of an action in the state court is no bar to proceed¬ 
ings concerning the same matter in the Federal 
Court having jurisdiction, for both the State and 
Federal Courti* have certain concurrent jurisdiction 
over such controversies, and when they arise between 
citizens of different states the Federal jurisdiction 
may be invoked, and the cause carried to judgment, 
notwithstanding a state court may also have taken 
jurisdiction of the same case. In the present case, 
so far as the record before the Circuit Court of Ap¬ 
peals discloses, the Circuit Court of the United 
States had acquired jurisdiction, the issues were 
made up and when the state intervened, the Federal 
court practically turned the case over for determina¬ 
tion to the state court. We think it had no authority 
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to do this, and that the Circuit Court of Appeals, 
upon the record before it, should Jiave issued the 
writ of mandamus to require the judge of the circuit 

court of the United States to show ciiuse why he did 

* 

not proceed to hear and determine t|iis case." 

Second Employees Liability cases, 223 lj. S. 1 at 58, 50; 
50 L. ed. .‘127 at *150 held jurisdiction of an action to enforce 
the rights arising under the employer's liability act of April 
22, 1008, regulating the liability of interstate railway car¬ 
riers for the death or injury of their employees while en¬ 
gaged in interstate commerce, may not he J declined by the 
courts of a state whose ordinary jurisdiction as prescribed 
by local laws is adequate to the occasion, on! the theory that 
such statute is not in harmony with the policy of the state, 
or that the exercise of such jurisdiction will be attended by 


inconvenience and confusion because of the 


different stand¬ 


ards of right established by the Congressional act and those 
recognized by the laws of the state. 

The Court said at page 51): 

u We conclude that rights arising under the act 
in question may be enforced, as of rigjit, in the courts 
of the states when their jurisdiction, as prescribed by 
local laws, is adequate to the occasion." 

In Douglas v. A. 1\, X. 1L <£• H. R. R. Co., 279 U. S. 377; 
73 L. Ed. 747 at 752; the Court said: 


the Employer's 
purport to re- 


“As to the grant of jurisdiction in 

Liability Act, that statute does not 

quire state courts to entertain suits arising under it, 

but only to empower them to do so, so far as the 

authority of the United States is concerned. It may 
• •» 

very well be that if the Supreme Court of New York 
were given no discretion, being otherwise competent, 
it would be subject to a duty. But Jthere is nothing 
in the act of Congress that purports’to force a duty 
upon such courts as against an otherwise valid ex¬ 
cuse." 


Hut the state statute gave the New York Supreme Court 
a discretion. 

In Morris v. Scott . 25 App. D. C. 89, the writ ot* pro¬ 
hibition was denied against Police Court but the Court of 
Appeals suggested that Police Court should suspend further 
prosecution until the validity of the questioned regulation 
for removing snow was determined. 

“Mandamus is a legal remedy to compel action in 
accordance with legal duty, while ‘prohibition* is a 
legal remedy to restrain action in excess of legal 
authority." State e.r ret. Peyton v. Ross, 81 Pae. 
865. 867, 9 Wash,''399, quoting and adopting definition 
in Dunklin County v. Dunklin County District Court , 
23 Mo. 454. 

The U. S. Supreme Court in Pierce , (lore) nor v. Society 
(Oregon School case), 45 Sup. Ct. 571, in June 1, 1925, 
upheld an injunction njgainst the enforcement of an uncon¬ 
stitutional statute, the only enforcement of which could have 
been by a criminal proceeding, notwithstanding that the 
statute would not become effective until next year, 1926. 

It seems perfectly clear that taking into account the 
condition and circumstances of the plaintiff and uncertainty 
as to the time, place and method, of arresting him and 
moving him before a habeas corpus could be issued, that 
habeas corpus does not furnish a sufficient, complete, ade¬ 
quate or practical remedy at law and as the officers as we 
understand it could exceed their authority the plaintiff 
would be damaged and would be deprived of his liberty 
and his business would be interfered with and possibly de¬ 
stroyed. just as in the Oregon School case above (268 U. S. 


POINT V. 


Habeas corpus is a quasi-criminal remedy and not 
a pure legal remedy as is prohibition, and besides it 
does not furnish a full, complete, adequate and prac¬ 
tical remedy; nor can the courts force litigants to one 
remedy when the law provides two remedies for the 
litigants to choose from. 

The decisions require that the remedy nnisj he •‘practi¬ 
ce]" as well as “full, complete and adequate." I 

It seems perfectly clear that the foregoing cases establish 
the principle that officials can he prohibited fro|m exceeding 
their authority when it affects the property <jr liberty of 
citizens, regardless of any remedy at law. it being part of 
the principle that it is impossible to measure damages where 
there is an unlawful excess of authority. They also estab- 
lished the principle that habeas corpus does not furnish a 
full, adequate, practical and sufficient remedy at law so 
as to prevent relief by prohibition because if this plaintiff 
is arrested and held, and a habeas corpus sued out, he is 
to that extent falsely arrested and imprisoned and there is 
no remedy at law for damages against the officials. Clearly 
plaintiff is entitled to the writ of prohibition prayed. 

Surely plaintiff should not be relegated to a semi-criminal 
proceeding preceded by the reflecting and humiliating 
process of arrest and bail, with attendant costs and ex¬ 
penses. 

In Chin Loir v. $., 208 U. S. at 13, Mr. Justice Holmes 

• * 

says habeas corpus is “usually" the remedy bui lie did not 
state it was the only remedy. j 

Of course there are cases where there is n<f>t an excess 
of jurisdiction by the Secretary of Labor, and jthen habeas 
corpus is the proper writ, but it is not the proper writ and 
is not full, adequate, practical and complete where there is 


no jurisdiction in the Secretary to proceed in a 
as the one at bar. 


specific case 



One reason for this is that Habeas Corpus is a quasi- 
criminal remedy, it humiliates, disgraces and interferes 
with the freedom and liberty of the party, in addition to the 
burden and costs of bond, etc., and obtaining the same when 
he is locked up. People v. Bra dip, 60 111. 390; Gleason v. 
McPherson Con nip, 30 Kan. r>3; 1 Pac. 384: State v. Jiulpe 
Commercial Court 15 La. 192, 194; Legate v. Lef/atc , ST 
Tex. 24S: 28 S. AY. R. 281: McFarland v. Johnson , 129 S. 
AY. 610. 

In the Polizek case the alien contended that he had been 
admitted permanently under bond and that therefore the 
respondent had no jurisdiction for proceedings for his de¬ 
portation but the Court of Appeals (61 App. I). C. : 57 
F. (2d) 430) held that his entry was temporary and not 
permanent and therefore the respondent had jurisdiction of 
the proceedings and Prohibition would not lie; still the 
Court held that there are cases where writs of Prohibition 
will lie against the respondent in deportation cases and that 
each case will depend upon its own facts and Habeas 
Corpus is an available remedy when the Secretary has juris¬ 
diction but makes an illegal decision. 

Fa folios v. Doak , 60 App. 1). C. 215; 50 F. (2d) 640, 59 
AY. L. R. 574, was an equity suit for an injunction which 
was denied because there was a remedy at law bv Habeas 
Corpus and for the further reason that while it was alleged 
as a conclusion of law that the respondent had exceeded his 
jurisdiction yet the actual facts alleged, and the Court so 
held, showed that respondent had not exceeded his jurisdic¬ 
tion. 


i 

The Court said in Gleason v. McPherson Co., 30 Kan. 



1 Pac. 384: 

“A proceeding in habeas corpus, brought by one 
who, upon examination before a magistrate on a 
criminal charge, has been committed for trial, is 
in effect ah appeal from such examination and like 
it is to be considered a criminal case within the 
scope of Section 1, Cl08, Laws 1881. 
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It is true that in many cases, habeas corpus is 
a purely civil remedy, as where it ijs sought by 
parents to obtain custody of children, |or for relief 
of imprisoned debtors; but we think that it is also 
a criminal proceeding when sought as | in this case 
for the relief of a party charged with |a crime.” 


The Court said in Legate v. Legate, 87 Texas IMS, 28 


W. R. 281 : 


“The purpose of the writ of habeas corpus is to 
inquire into and remove any unlawful restraint 
upon the liberty of a person. If, in this proceeding, 
it appeared that such person is restrained by rea¬ 
son of his supposed violation of some Criminal law 
or quasi-criminal law, as an offense against the 
person or contempt of Court, then proceeding must 
be classed as a criminal case, although upon the 
whole case the Court should be of the opinion that 
the act for which such person is detained does not 
constitute a violation of such law or that evidence 
is insufficient to establish the act or that supposed 
violation does not exist or is void: but if such person 
is not restrained by reason of some supposed viola¬ 
tion of law then the proceeding must: be classed 
as a civil case. It is the cause of restraint which 
determines whether the proceeding to remove re¬ 
straint be a criminal or a civil case/* 


People v. Bradley, 00 Illinois 390, held: j 

“Habeas Corpus—its nature. The wijit of Habeas 
Corpus Ad Subjiciendum is that which issues in 
criminal cases and is deemed a prerogative writ.*’ 

And stated: 


“The authority of the Court over \he writ de- 

i 

pends upon the nature of the jurisdiction of the 
Court itself to criminal cases and the nature of the 
cause of the detention of the person on whose be¬ 
half the application is made." 





In State v. Judge Commercial Court , 15 La. 192-104, 
1840, the* Court said: 

“This case cannot he distinguished from that of 
1m certg v. l)u plessis % 3 Martin 42, in which this 
Court held that no appeal lies from proceedings 
had on a writ of Habeas Corpus. In that case, 
Duplessis, the marshal of the* Cnited States being 
ordered to remove alien enemies to the interior of 
the* country, arrested Laverty, a native of Ireland, 
who was discharged on a Habeas Corpus. The 
marshal being desirous of having the case examined 
in this Court, prayed for an appeal which was re¬ 
fused. lit* endeavored to compel the allowance of 
the appeal by a writ of mandamus without success. 
('uses like that and the present are not in oar opinion 
eiril eases." 


Hoffman v. Foraker , 274 C. S. 21, 71 L. ed. 905. held 
that a state may authorize its courts to take jurisdiction 
of a proceeding under the Federal Employers Liability 
Act against one of its corporations operating a railroad 
within its limits, to recover damages for the death of a 
non-resident caused by injuries occurring in the state of 
his domicile, where* the corporation lias offices and an 
agent for the transaction of business within the territorial 
limits of the court, notwithstanding the railroad company 
could have been sued in the state court where the accident 
occurred, and interstate commerce mav incidentallv be 

i 

burdened bv the necessarv taking of material witnesses 
away from their work and subjecting defendant to unneces¬ 
sary expense, and the State Supreme Court granted a man¬ 
damus to make the lower court try such action , which was 
affirmed by the Lnited States Supreme Court. 


Where an officer construes a statute to determine his 
jurisdiction or authority, it is merely a ministerial act and 
not an exercise of discretion. (Smith v. Jackson , 246 C. S. 
388, 38 Sup. Ot. 353; Loisel v. Mortimer, 277 Fed. 282, 
<\ C. A.) 


Loisel v. Mortimer above held that the officer must con¬ 
st rue an act of Congress in ascertaining his duty, and 
that in itself does not constitute it other than njinisterial. 

Smith v. Jackson above held that the auditor had no 

power to refuse to carry out the law and his prosecution 

of this writ of error was a plain abuse of his administrative 

1 

discretion. 

In all the cases all the testimony or statements were 
obtained illegally and by force and coercion am) the war¬ 
rants and proceedings are illegally based on jsame and 
are illegal and beyond the authority of the respondent and 
in excess of his jurisdiction and the cases are | cited and 
discussed fullv hereinafter. 

If there was any doubt of the jurisdiction of Jt his Court 
to issue a Writ of Prohibition against an Executive officer 
of the Government at the time of the decision in Smith v. 
Whitney , 116 U. S. 175, and the Court did not express 
anv doubt the same has been removed bv the enactment 

%r 9 . 

of Code 61 and Code 68 which broaden the jurisdiction 
beyond the statute in effect when Smith v. Whitney was 


or writ of 
etice with- 


determined and Code 68 specifically provides f 
Prohibition as at common-law and in equity pra 
out any limitation whatever. {See Benson v. Henkel , 108 
IT. S. 1, 40 L. ed. 010.) (Herein, p. 40). 

Congress passed the statute (see Code 61, 6S) giving 
the aliens and others an unrestricted, unlimited right to 
Prohibition in this Court, as well as Habeas jCorpus, in 
some other Court, thus establishing a legislative policy. 

Now when these aliens have been illegally arrested and 
detained in incommunicado and deprived of Jtheir right 
by the wanton acts of the respondent and they fear that 
when he finishes his investigation he will grab them up 
unawares, as he did before, and railroad them out of the 
country, in the meantime holding them in incommunicado, 
preventing them from seeing or reaching friends and coun¬ 
sel, or obtaining a writ of habeas corpus, can this Court 
say it will abolish the legislative policy of giving the aliens 
and others an option to use prohibition here in AjVashington, 
or habeas corpus out in some state? 


Congress also established a legislative policy giving 
litigants the right of appeal from the Hoard of Tax Appeals, 
at their option, to either our Court of Appeals or to a 
Circuit Court of Appeals out in the States, now can the 
court change that legislative policy and deny litigants the 
right to appeal from tin* Hoard to our Court of Appeals? 

Is there anv difference between the two cases? 

If Congress thinks there should not be the right to sue 
for a Writ of Prohibition in the Supreme Court of the 
District of Columbia against the respondent, or any cabinet 
officer, then it can and should amend the statute, but this 
Court cannot amend or change it. 


Congress granted the option to use Prohibition or 
Habeas Corpus and the Courts cannot take it away; it is 
!>evond the power of the Court to do so. See Cohen v. Y<t., 
above (p. 47). 

These aliens sincerelv fear that if thev wait to seek 

« • 

relief by Habeas Corpus they will be railroaded away. 
When the Respondent’s conduct and present drive are 
written up. and referred to in magazines and newspapers 
as “the Deportation Terror" and “Deportation Tyranny’’ it 
would seem that petition are more than justified in seeking 
protection by any and all legal remedies afforded by Statute 
or Common law. 


POINT VI. 

As at the time petitioner was arrested and at all 
times since Russia is the only country he could, if 
deportable, be deported to, the appellee has no au¬ 
thority or jurisdiction to take or have any deportation 
proceedings against, or to deport, him, as there is no 
treaty between the Russian Government and the 
United States. 

In Bender v. Johnson, Corns., r» F. (2d) 2.38, the Court 
held that a subject of Russia could not be deported and 
that the Secretary could not prolong proceedings against 


him or hold in jail, the Secretary waiting aid hoping for 
change of conditions so alien might he deported to Russia. 

An alien who should be deported to Russia, under the 
Federal statutes specifying the place to which aliens shall 
be deported, can not be deported to a port in China with 
provision for rail transportation from such po^t to Russian 
territory, and if the Government is unable to deport him 
to Russia within a reasonable time, he is entitled to be 
discharged from custody. Baksar/anski/ v. Wee Jin , cfc. 
(C. 0. A. 9) 53 F. (2d) 13. 

This case cited Bender v. Johnson. 5 F. (id) 23s. 


To same effect Woleic v. Weed-in. 58 F. (2<i» 928 ((\ C. 


A. 9: 5/9/32). 

In Wene/linslx ij v. Zurbrick ^ 282 U. S. 798, 75 L. ed. 719, 
the alien’s husband was a Russian subject (c«jme from the 
part of Russia now Poland but not at that time), the 


Court in a per curiam opinion ordered the unconditional 


release of the alien, reversing the two hwjer courts in 
38 F. (2d) 985. 

Gorcevieh v. Zurbrick. 48 F. (2d) 1044 (C C. A.), held 
that an alien subject of Jugoslavia who had lived in Canada 
3 years before entering United States should be deported 
to Canada and not to Jugoslavia, ordered the ilien released 


from the warrant for Jugoslavia, but thought Government 
should be given time to get new warrant forj Canada, but 
the Court said that the Supreme Court in Wcnfflinskif v. 
Zurbrick above had ordered an absolute and unqualified 
release of the alien: after the decision the Secretary can¬ 
celled the Gorcevieh warrant and did not attempt to issue 
another. 


U. 8. v. Ruiz. 203 Fed. 441 (C. C. A.), held a native 
Spaniard naturalized in Republic of Panama could not be 
deported to Spain. 


CONCLUSION. 


Under all the cases and books it must be held that 
appellee has exceeded his jurisdiction and can be 
stopped by a writ of prohibition from the lower Court. 
The judgment should be reversed, with instructions to 
issue the writ as prayed in each action herein. 

Kespeetl'ully submitted, 

RAYMOND M. HUDSON. 

Attorney for Appellants . 

Washington, November 15, 1932. 
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No. 5722. 


Mohamed Abraham, Alias Abie Moha^ied, 

Appeldant, 
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William N. Doak, Secretary, 

Appellee, 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia entered March 17, 1932 (R. 4) 
sustaining a demurrer to a petition for a Writ of Prohi¬ 
bition. ! 

Petitioner alleges that he is a British subject, 32 years of 
age, and that he legally entered the United Spates fifteen 
years ago, on November 15, 1917, and has nbt gone out 
since then; that for most of the last nine years he has 
worked for the Ford Motor Company. 

Petitioner alleges that appellee on July 7, 19^9, issued a 
warrant against petitioner in excess of his jurisdiction and 
authority under the Statute as Secretary of L^bor and is 
threatening to deport petitioner; that the warrant does not 
allege a deportable offense. 
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When appellee undertakes to construe statutes so as to 
make and hold a conviction and imprisonment under one 
statute a conviction and imprisonment under another he is 
exceeding his statutory limitations, jurisdiction and author¬ 
ity and this case can and should be prohibited. 

United States vs. Hughes, 278 Fed. 262, held an alien held 
for deportation is entitled to discharge where the record 
shows that there was an entire absence of essential evidence 
to warrant deportation, and that the order was based on an 
erroneous construction of the statute and therefore was in¬ 
valid . 

Mignozzi vs. Bay, 51 F. (2d) 1019 (C. C. A.), held, that 
under the statute an alien cannot be deported unless act¬ 
ually sentenced to imprisonment, mere conviction not being 
sufficient, when there were two indictments, one of which 
had two counts and the alien plead guilty to all and was 
sentenced generally. The Court held he was not ‘ 4 sentenced 
more than once to * * * a term of imprisonment” and said 
“the only judgment in a criminal case is the sentence” and 
approved Opolich Flinsky, 47 F. (2d) 950 (C. C. A.). 

In Robinson vs. Day, 51 F. (2d) 1022 (C. C. A.), the alien 
plead guilty to forgery and was sentenced to not less than 
1 y 2 years “the sentence to remain wholly unexecuted so long 
as the defendant continues to contribute $8 a week” to sup¬ 
port child and Court held as sentence was suspended and 
alien was not actually imprisoned he did not become de¬ 
portable and the Court said: 

“Therefore, unless we are to close our eyes to the 
substance and go merely on form, a sentence whose ex¬ 
ecution is conditionally suspended, is not a sentence to 
imprisonment at all, it is no more than a device to com¬ 
pel the offender to a course of conduct deemed desir¬ 
able. It is not punitive, but reformatory, or as here 
compensatory, precisely like a suspended sentence. But 
the statute speaks in punitive terms, though it may not 
be tolled by parole or commutation, once the judge has 
committed the offender. The case is in some aspects 
not unlike U. S. ex rel Mignozzi vs. Day (C. C. A.), 51 
F. (2d) 1019, decided at the same time. Strictly it is 
one of first impression for so far as we can find Wilson 
vs. Carr, 41 F. (2d) 704 (C. C. A. 9), is the only decision 
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which strikes close to it. While some of Judge Rud¬ 
kin’s language is in accord with what w^ have said, the 
facts did not present the point before usi.” 

Ex parte Mills, 135 U. S. 263, 34 L. Ed. 107, held that it 
is only where a person convicted of an offeiise against the 
United States is sentenced to imprisonment for a longer 
period than one year that the sentence can be executed by 
confinement in a penitentiary, and where tlfe sentences of 
imprisonment on two convictions were, one fot* one year, and 
the other for six months the orders directing the sentences 
to be executed in a penitentiary are void. And the Court 
said: 

“A sentence simply of ‘imprisonment^ in the case of 
a person convicted of an offense against the United 
States—where the statute prescribing the punishment 
does not require that the accused shall be confined in 
a penitentiary—cannot be executed by confinement in 
a penitentiary except in cases in which the sentence is 
‘for a period longer than one year.’ In neither of the 
cases against the accused was he sentenced to impris¬ 
onment for a period longer than one yeajr. In one case, 
the imprisonment was ‘for the term anc. period of one 
year’; in the other, ‘for the term and period of six 
months.’ There is, consequently, no escape from the 
conclusion that the judgment of the Court sentencing 
the petitioner to imprisonment in a penitentiary in one 
case for a year and in the other for sis: months, was 
in violation of the statutes of the United States. The 
Court below was without jurisdiction to pass any such 
sentences, and the orders directing the Sentence of im¬ 
prisonment to be executed in a penitentiary are void. 
This is not a case of mere error, but ohe in which the 
Court below transcended its powers. Ei parte Lange, 
85 U. S. 18 Wall. 163, 176 (21: 872, 878); Ex parte 
Parks, 93 U. S. 18, 23, (23: 787, 788); Ex parte Vir¬ 
ginia, 100 U. S. 339, 343, (25: 676, 678); Ex parte 
Rowland, 104, U. S. 604, 612 (26: 861, 864); Re Coy, 
127 U. S. 731, 738 (32: 274, 275); Hans Neilson, pe¬ 
titioner, 131 U. S. 176, 182 (33: 118, 120).” 



6 


Kwock Jan Fat vs. White, 253 U. S. 454, 64 L. ed. 1010, 
held a decision of the Secretary of Labor denying the ad¬ 
mission into the United States of a Chinaman claiming 
American citizenship w^s rendered without the fair hear¬ 
ing which due process of law demands, where the only 
form in which the recognition of the Chinese applicant by 
three white witnesses called by him and examined by the 
government inspector was placed before the Secretary was 
a letter which the acting commissioner of immigration who 
did not himself render the decision, sent to applicant’s 
counsel and placed with the record, and where apparently 
there was no record of such recognition before the immi¬ 
gration commissioner when he decided the case. 

Any decision or judgment fixing punishment under said 
Section 4, omitting either the fine or the imprisonment, 
would be beyond the “jurisdiction of the Court,” and the 
Court would thereby “transcend its powers,” and such 
judgment ^uld^^be^absolutely null and void so as to be 
attacked in proceedings. 

When the appellee seeks to construe a judgment under 
an indictment charging an offense under the Mann Act (the 
judgment being valid under the Mann Act), to be a judg¬ 
ment under Sec. 4, he exceeds his jurisdiction, especially 
when the judgment wbuld be illegal and void under Sec. 4 
because not providing both fine and imprisonment; if the 
Court would transcend its power and be without its juris¬ 
diction, certainly the appellee would be without his juris¬ 
diction in attempting to enforce it. 


MOTION TO AMEND. 

Appellant renews his motion to amend made in the lower 
Court, and denied there. 

Mr. Justice Gordon not only denied the motion to amend, 
but refused to permit the record to show the motion and 
denial thereof; he thought there was no jurisdiction in 
Supreme Court. 

Appellant would have shown by an amendment, among « 
other things that he was convicted and sentenced to 18 
months in prison under an indictment alleging facts in each 
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count constituting an offense under the Maipi Act, and that 
the judgment or sentence entered was valid jand legal under 
the terms of that statute. 

This is really a matter that should be mfet when the ap¬ 
pellee files his answer and vouches the record for his de¬ 
fense, but appellant is willing and desires to put it in in 
advance. 

FURTHER POINTS TO BE ARGUED. 

It has been agreed between counsel on edch side that on 
all other points in issue to be argued the briefs filed in 
Kowal vs. Doak, No. 5723 in this Court, mhy be read and 
considered as far as applicable to such points, by either 
side. 

It seems clearly established by the cases tl^at the appellee 
has exceeded his jurisdiction and should be stopped from 
further acting by a writ of Prohibition. 

The judgment below should accordingly be reversed and 
vacated with instructions to issue forthwith the Writ of 
Prohibition as prayed, with costs in both Courts. 

Respectfully submitted, 

RAYMOND M. HUDSON, 

Attorney for Appellant. 

Washington. 

November 15, 1932. ! 
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In the Court of Appeals of the District of 

Columbia 

l 

October Teem, 1932 


Nos. 5721, 5722, 5723, 5724, 5779, 5786 

Haroctian Kabadian, Alias Harry KaIbadian ; 
Mohamed Abraham, alias Abie Mohamed; Ruwin 
Kowal, Celestino Guiseppe Polombo, Giovanni 
Spica, and Peter Petikas, appellants, I 

v. 

William N. Doak, Secretary of Lab|>r 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASES 


These are appeals from orders entered)by the 
Supreme Court of the District of Columbia sus¬ 
taining demurrers the Secretary of Labor filed to 
appellants’ petitions seeking writs of prohibition to 
prohibit and forbid the Secretary, his assistants, 
attorneys, and employees from proceeding to] deport 
appellants, and dismissing said petitions. The Su¬ 
preme Court based its orders on the grouikd that 

(i) 
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appellants had a complete and adequate remedy by 
instituting habeas corpus proceedings in the proper 
districts in which they reside, they not being resi¬ 
dents of the District of Columbia. 

THE QUESTION 

The question is whether the Supreme Court erred 
in sustaining appellee’s demurrers and dismissing 
said petitions, and in denying motions of appel¬ 
lants in 5721, 5722, and 5723 to amend said 
petitions. 

STATEMENTS OF FACT 

As the statements of facts of appellants con¬ 
tain assertions not entirely in harmony with those 
averred in their petitions, statements of fact are 
permitted at this point under Rule VIII of this 
Court. 

Haroutian Kabadian, alias Harry Kabadian, ap¬ 
pellant in No. 5721, avers in his petition that he is 
a subject of Turkey. (R. 1.) The following ma¬ 
terial facts are also averred in his petition: That 
on or about August 26, 1930, the appellee, through 
his agents, illegally arrested or detained appellant 
and forced him to give testimony, doing the same 
thing on or about January 12,1931, before a warrant 
of arrest was issued; that on January 27,1931, the 
appellee issued a warrant for the arrest of appellant 
for deportation; that at the hearing held on such 
warrant the appellee, through his agents, used the 
testimony, over objection of appellant; that on 
May 5,1931, appellee issued a warrant to deport ap- 
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pellant on the charge quoted as follows: “That he 
remained in the United States after failing to 
maintain the exempt status of a studenit under 
which he was admitted” (R. 2) ; that the evidence 
alleged to have been illegally obtained does (not sup¬ 
port that deportation charge (R. 2); that appel¬ 
lant can not be deported to Turkey because no pass¬ 
port can be obtained, in the absence of a treaty 
between that country and the United States (R. 2). 
In view of the foregoing facts it is averred that the 
appellee, in proceeding to deport appellant, is act¬ 
ing in excess of and beyond his jurisdiction in de¬ 
portation cases. 

Mohamed Abraham, alias Abie Mohamed, appel¬ 
lant in No. 5722, avers in his petition thajt he is a 
British subject. (R. 2.) The following jmaterial 
facts are also averred in the petition: That on or 
about July 7,1929, the appellee issued a warrant for 
the arrest of the appellant for deportation and is 
threatening to deport him on the charge “ That he 
has been found in the United States in violation 
of the Immigration Act of February 5, 1917, to 
wit: That he has been convicted and iniprisoned 


for a violation of Section 4 of said act” (R. 2); 
that the quoted charge does not state a deportable 
offense within appellee’s jurisdiction, because it 
does not state that such conviction was within five 
years of appellant’s entry into the United States 
or that there are two convictions, nor does it allege 
that appellant was ever both fined and imprisoned. 
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which is the only punishment provided under said 
Section 4; that appellant has never been fined and 
imprisoned and there is no evidence whatever that 
he has ever been so fined and imprisoned, and that 
the appellee has never contended that appellant 
was fined and imprisoned; that the testimony the 
appellee relies on is not substantial or sufficient to 
establish the deportation charge, but does establish 
without dispute that appellant has not been con¬ 
victed and both fined and imprisoned under said 
Section 4 (R. 2). It is further averred that in view 
of the foregoing facts the appellee is acting in ex¬ 
cess of and beyond his jurisdiction in deportation 
cases. There is no denial in the petition that ap¬ 
pellant was convicted for violating Section 4 of the 
Immigration Act of 1917, or that he was impris¬ 
oned, as affirmatively set forth in the deportation 
charge. 

Ruwin Kowal, appellant in No. 5723, avers in his 
petition that he is a subject of Russia. (R. 2.) 
The following material facts are also averred in the 
petition: That in the summer of 1929 appellant 
took up his residence in Detroit, Michigan; that on 
January 25, 1931, without a warrant of any kind, 
agents of the appellee arrested appellant, held him 
incommunicado for two days in the Wayne County 
Jail in Detroit, and refused to allow appellant to 
see counsel; that while so detained in jail, agents of 

I 

the appellee unlawfully, illegally, and forcibly, by 
threats and intimidation, forced and compelled ap- 
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pellant to give a statement or testimony, and that 
the appellee has used and is threatening to jise such 
statement or testimony in the deportation pro¬ 
ceedings; that on January 27, 1931, the appellee 
issued a warrant of arrest and deportation against 
the appellant and sent it to Detroit, and appellant 
was then admitted to bail. (R. 2.) It is further 
averred that because there is no treaty between 
Russia and the United States appellant can not be 
deported to the former country. It is further 
averred that in view of the foregoing facts the ap¬ 
pellee, in proceeding to deport appellant, is acting 
in excess of and beyond his jurisdiction. 

Celestino Guiseppe Polombo, appellant in No. 
5724, avers in his petition that he is a citizen of 
Italy. (R. 1.) The following material facts are 
also averred in the petition: That on May '.A, 1931, 
without a warrant of arrest, an agent of the appellee 
arrested appellant, and, after coercing appellant 
to make certain statements, threw him in jail and 
held him incommunicado for three or four days, 
without any warrant or charge against appellant, 
and by threats and intimidation, without appellant 
having the advice of friends or counsel, niade ap¬ 
pellant make a statement or statements on t|be basis 
of which the appellee, on May 21 or 22,193i, issued 
a warrant of arrest and deportation againslt appel¬ 
lant, (quoting from petition) “charging that Peti¬ 
tioner was found in the United States in violation 
of the Act of 1924, to wit: in that he was a person 

152476—32-2 
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likely to become a public charge at the time of his 
entry into the United States at Detroit, Michigan 
(erroneously charged to have been about July 1, 
1929), and without inspection.” (R. 2, 1.) It is 
further averred that in view of the foregoing facts 
the appellee, in proceeding to deport the appellant, 
is acting in excess of and beyond his jurisdiction. 
(Appellant erroneously cites the Act of 1924. Au¬ 
thority and jurisdiction to deport an alien who 
enters the United States without inspection or who 
was a person likely to become a public charge at the 
time of entering this country is conferred on the 
appellee by Section 19 of the Immigration Act of 
1917. Therefore that Act, and not the Act of 1924, 
should have been cited.) 

Giovanni Spiea, appellant in No. 5779, avers in 
his petition that he is a subject of Italy. (R. 2.) 
The following material facts are also averred in the 
petition: That on or about July 3, 1930, while ap¬ 
pellant was incarcerated in jail, the appellee, 
through his agents and inspectors, without war¬ 
rants of arrest and deportation, subjected appellant 
to an examination, in the course of which appellant 
was deprived and denied the aid, and advice, and 
assistance of friends and/or counsel; that in view 
thereof the examination, and statements obtained 

I 

from appellant, were unlawfully and illegally con¬ 
ducted and obtained (R. 2) ; that on August 21, 
1930, the appellee issued a warrant of arrest and de¬ 
portation against appellant, charging that appel- 
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lant had been convicted under Subdivision (c) of 
Section 2 of the Act of May 26,1922, which Charge, 
it is averred, does not constitute a cause for depor¬ 
tation, and in view thereof the warrant is invalid 
and void on its face, and in issuing it the appellee 
acted in excess of and beyond his jurisdiction (R. 
2). The averments in the petition do not deny that 
appellant was convicted of violating Subdivision 
(c) of Section 2 of the Act of May 26,1922, nor is it 
averred in the petition that appellant’s incarcera¬ 
tion in jail at the time he was examined by agents 
and inspectors of the appellee was brought about 
or caused by such agents and inspectors, thd infer¬ 
ence following from such averments being that ap¬ 
pellant was lawfully incarcerated and held in cus¬ 
tody by reason of his conviction and sentence for 
violation of said Act of May 26,1922. 

Peter Petikas, appellant in No. 5786, avers in his 
petition that he is a subject of Greece. (R. 1.) 
The following material facts are also averred in the 
petition: That in the year 1930, without a warrant 
of arrest or otherwise, agents of the appelleel seized 
and arrested appellant, threw him in jail, and], after 
coercing him to make certain statements, held him 
in incommunicado for some days without any war¬ 
rant, and, by threats and intimidation, wjithout 
appellant having the aid and advice of friends or 
counsel, made appellant make a statement or! state¬ 
ments, on which statements alone, without farther 
evidence, the appellee in the same year issued a war- 
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rant of arrest and deportation against appellant; 
that relying on the evidence contained in said state¬ 
ments, and without any other evidence, the appellee 
is preparing and threatening to deport appellant. 
(R. 2.) It is further averred that in view of the 
foregoing facts the appellee is acting in excess of 
and beyond his jurisdiction. 

STATUTES 

IMMIGRATION ACT OF FEBRUARY 5, 1917 

Section 1 (39 Stat. 874; U. S. Code, title 8, 
section 173): 

That the word “alien” wherever used in 
this act shall include any person not a native- 
born or naturalized citizen of the United 
States; but this definition shall not be held 
to include Indians of the United States not 
taxed or citizens of the islands under the 
jurisdiction of the United States. * * * 

Section 16 (39 Stat. 886; U. S. Code, title 8, 
section 152): 

* * * Immigrant inspectors are here¬ 
by authorized and empowered to board and 
search for aliens any vessel, railway car, or 
any other conveyance, or vehicle in which 
they believe aliens are being brought into the 
United States. Said inspectors shall have 
power to administer oaths and to take and 
consider evidence touching the right of any 
alien to enter, reenter, pass through, or re¬ 
side in the United States, and, where such 
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action may be necessary, to make a) written 
record of such evidence; * * * 

Section 19 (39 Stat. 889; U. S. Code, title 8, sec¬ 
tion 155): 

That at any time within five yealrs after 
entry, any alien who at the time of entry was 
a member of one or more of the classes ex¬ 
cluded by law; * * * any alien who is 
hereafter sentenced to imprisonment for a 
term of one year or more because of convic¬ 
tion in this country of a crime involving 
moral turpitude, committed within five 
years after the entry of the alien into the 
United States, or who is hereafter sentenced 
more than once to such a term of imprison¬ 
ment because of conviction in this country of 
any crime involving moral turpitude, com¬ 
mitted at any time after entry; * * * 
any alien convicted and imprisoned for a vi¬ 
olation of any of the provisions of section 
four hereof; * * * at any time within 
three years after entry, any alien who shall 
have entered the United States by water at 
any time or place other than as designated 
by immigration officials, * * * or who 
enters without inspection, shall, upon the 
warrant of the Secretary of Labor, be taken 
into. custody and deported. * * * In 

every case where any person is ordered de¬ 
ported from the United States under the pro¬ 
visions of this act, or of any law or treaty, 
the decision of the Secretary of Labbr shall 
be final. 
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IMMIGRATION ACT OF MAY 26, 1924 

Section 4 (43 Stat. 155; IT. S. Code, title 8, section 
204): 

When used in this act the term “non¬ 
quota immigrant” means— 

***** 

(e) An immigrant who is a bona fide stu¬ 
dent at least fifteen years of age and who 
seeks to enter the United States solely for 
the purpose of study at an accredited school, 
college, academy, seminary, or university, 
particularly designated by him and approved 
by the Secretary of Labor, which shall have 
agreed to report to the Secretary of Labor 
the termination of attendance of each immi¬ 
gration student, and if any such institution 
of learhing fails to make such reports 
promptly the approval shall be withdrawn 


Section 13 (43 Stat. 161; U. S. Code, title 8, sec¬ 
tion 213): 

(a) No immigrant shall be admitted to the 
United States unless he (1) has an unex¬ 
pired immigration visa * * * and (4) 
is otherwise admissible under the immigra¬ 
tion laws. 

Section 14 (43 Stat. 162; U. S. Code, title 8, sec¬ 
tion 214): 

| 

Any alien who at any time after entering 
the United States is found to have been at 
the time of entry not entitled under this act 
to enter the United States, or to have re- 
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mained therein for a longer time than per¬ 
mitted under this act or regulations made 
thereunder, shall be taken into custody and 
deported in the same manner as provided 
in sections 19 and 20 of the imm igration act 
of 1917 * * * 

Section 15 (43 Stat. 162; U. S. Code, title 8, sec¬ 
tion 215): 

The admission to the United States of an 
alien * * * declared to be a non-quota 
immigrant by subdivision (e) of section 4, 
shall be for such time as may be by regula¬ 
tions prescribed, and under such conditions 
as may be by regulations prescribed * * * 
to insure that, at the expiration of such 
time or upon failure to maintain the status 
under which admitted, he will depart from 
the United States. 


Section 28 (43 Stat. 168; U. S. Code, title 8, sec¬ 
tion 224): I 


(b) The term “alien” includes apy indi¬ 
vidual not a native-born or naturalised citi¬ 
zen of the United States, but this definition 
shall not be held to include Indian^ of the 
United States not taxed, nor citizens of the 
islands under the jurisdiction of the United 
States. 

***** 

(f) The term “immigration act of 1917” 
means the act of February 5, 1917, Entitled 


“An Act to regulate the immigration of 

_ i • i _ ji n. • j_ _ 1 • • 


aliens to, and the residence of aliens 


in, the 


United States”; 
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(g) The term “immigration laws” in¬ 
cludes such act, this act, and all laws, con¬ 
ventions, and treaties of the United States 
relating to the immigration, exclusion, or 
expulsion of aliens * * *. 

ACT OF MAY 26, 1922 

Section 2 (42 Stat. 596; U. S. Code, title 21, sec¬ 
tion 174): 

***** 

(c) That if any person fraudulently or 
knowingly imports or brings any narcotic 
drug into the United States or any territory 
under its control or jurisdiction, contrary to 
law, or assists in so doing, or receives, con¬ 
ceals, buys, sells, or in any manner facilitates 
the transportation, concealment, or sale of 
any such narcotic drug after being imported 
or brought in, knowing the same to have been 
imported contrary to law, such person shall 
upon conviction be fined not more than $5,000 
and imprisoned for not more than ten years. 
***** 

(e) Any alien who at any time after his 
entry is convicted under subdivision (c) 
shall, upon the termination of the imprison¬ 
ment imposed by the court upon such con¬ 
viction and upon warrant issued by the Sec¬ 
retary of Labor, be taken into custody and 
deported in accordance with the provisions 
of sections 19 and 20 of the Act of February 
5,1917, entitled “An Act to regulate the im¬ 
migration of aliens to, and the residence of 
aliens in, the United States,” or provisions 
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of law hereafter enacted which are Amenda¬ 
tory of, or in substitution for, such sections. 
(42 Stat. 597; U. S. Code, title 2lj section 
174.) 

ABOTJMENT 

The court below did not err in sustaining the de¬ 
murrers and dismissing appellants ’ petitions on the 
ground that they had an adequate and complete 
remedy by instituting habeas corpus proceedings in 
the proper districts in which they reside, or in deny¬ 
ing the motions of those appellants who mbved for 
leave to amend their petitions. 

I 

The Secretary of Labor has jurisdiction to deport these 

appellants 

It is well established that when a court or tribunal 
is acting within its jurisdiction prohibition does not 
lie ( Smith, v. Whitney, 116 U. S. 167; Ex parte 
Bahelite Corporation, 279 TJ. S. 438). As stated 
by High (Extraordinary Legal Remedies; section 
780, page 566): 

To warrant a court in granting this ex¬ 
traordinary remedy, it should clearljf appear 
that the inferior tribunal is actually pro¬ 
ceeding, or about to proceed, in some matter 
over which it possesses no rightful jurisdic¬ 
tion. 

In Smith v. Whitney, supra, the Supreme Court 
said (p. 176): 

The object of a writ of prohibition is to 
prevent a court of peculiar, limited, or infe- 

152476—32 - 3 
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rior jurisdiction from assuming jurisdiction 

of a matter beyond its legal cognizance. It 

can onlv be used to restrain tlie exercise of 
•/ 

judicial functions. 

***** 

A writ of prohibition is never to be issued 
unless it clearly appears that the inferior 
court is about to exceed its jurisdiction. It 
can not be made to serve the purpose of a 
writ of error or certiorari, to correct mis¬ 
takes of that court in deciding any question 
of law or fact within its jurisdiction. 

In Poliszek v. Doak, 61 App. D. C. —; 57 F. (2d) 
430, this Court quoted the last above-quoted portion 
of the Supreme Court’s opinion in Smith v. Whit¬ 
ney, and in view of those rules of law held that the 
Supreme Court of the District of Columbia prop¬ 
erly refused to issue the writ against the Secre¬ 
tary of Labor to prohibit and forbid him from tak¬ 
ing steps to deport the alien involved in that case. 
This Court said in its opinion in the Poliszek case: 

The Immigration Act of 1917 (39 Stat. 
874) prescribes the procedure for the exclu¬ 
sion and deportation of aliens and makes the 
decision of the Secretary of Labor final. So 
long, therefore, as he keeps within his juris¬ 
diction and his decisions are not arbitrary 
or capricious, they are beyond the control of 
the courts. That the Secretary has jurisdic¬ 
tion both of the subject-matter and of the 
person in the present case is too plain to 
admit of question. 
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It seems clear, in view of the power and authority 
conferred on the Secretary by the immigration laws 
and the decisions of courts construing them, that 
he is acting within his jurisdiction in proceeding 
to deport appellants. A discussion will first be had 
of the particular provisions of the immigration 
laws conferring jurisdiction on the Secretary in 
each appellant’s case. 

The averments in the petition of Mohamed 
Abraham expressly assert that he is a British sub¬ 
ject. He is, therefore, an alien and under the facts 
in his ease is subject to the provisions of the Immi¬ 
gration Act of 1917 under which the Secretary is 
proceeding to deport him, in view of the definition 
given the term “alien” in Section 1 of that Act. 
(See p. 8 of this brief.) The averments also 
assert that the Secretary has ordered appellant 
deported on the following charge: 

That he has been found in the 
States in violation of the Immigration Act 
of February 5, 1917, to wit: That he has 
been convicted and imprisoned for a viola¬ 
tion of Section 4 of said act. 

The pertinent provisions of Section 19 of the 1917 
Act on which the Secretary’s warrant is based au¬ 
thorize the deportation of “any alien convicted and 
imprisoned for a violation of any of the provisions 
of section four hereof.” Appellant contends that 
the warrant is invalid and void on its face because 
Section 4 of the 1917 Act, which appellant does not 


United 
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deny he was convicted and imprisoned for violating, 
prescribes punishment both by imprisonment and 
fine, whereas in the warrant he is charged only with 
having “been convicted and imprisoned,” there be¬ 
ing no statement in the charge that he was also 
fined. This Court will note, however, that the per¬ 
tinent provisions in Section 19, in clear and plain 
language, authorize the deportation of “any alien 
convicted and imprisoned for a violation of any of 
the provisions of section four hereof.” Nothing 
whatever is said therein concerning a fine. It is 
obvious that the charge in the warrant, containing, 
as it does, all the ingredients specified in the statute 
as a ground for deportation, is a proper and lawful 
one. Appellant also contends the charge is de¬ 
fective because it does not state that the conviction 
occurred within five years after appellant’s entry 
into the United States, or there were not two con¬ 
victions. That contention is unsound. The class 
of deportable aliens to whom those conditions apply 
is altogether and entirely a different class defined 
by Section 19 (see p. 9 of this brief), and the Sec¬ 
retary is not invoking the authority applicable to 
that class. He is relying on the provisions of Sec¬ 
tion 19 quoted above, and under the terms thereof 
he is not required to include in the deportation 
charge the ingredients this appellant contends 
should be embodied therein. The scope of the 
various clauses of Section 19 defining separate and 
distinct classes of deportable aliens is determined 
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by the meaning of the terms used in the clause. 
(Compare Costanza v. United States, dejcided by 
the United States Supreme Court on December 5, 
1932.) Even if the Secretary were misconstruing 
or misapplying the law, as appellant erroneously 
contends, such misconstruction or misapjplieation 
would not deprive him of the jurisdiction lover ap¬ 
pellant which the law expressly confers, i The de¬ 


cisions and authorities are clear that so lopg as the 
Secretary is acting within the bounds of his juris¬ 
diction, as he is unquestionably doing in tjhis ease, 
any errors or irregularities he commits wjould not 
subject him to restraint by a writ of prohibition. 
The rule of law is settled by the statements of the 


Supreme Court in the cases of In re Cooper, 143 


U. S. 472,495; Ex parte Gordon, 104 U. S. 515, and 
Ex parte Ferry Company, 104 U. S. 519. In the 


latter case the Supreme Court said (p. 520: 

It is no ground for relief by prohibition 
that provision has not been made for a re¬ 
view of the decision of the court of original 
jurisdiction, by appeal or otherwise. A pro¬ 
hibition cannot be made to perform tjhe office 
of a proceeding for the correction of mere 
errors and irregularities. If there fs juris¬ 
diction, and no provision for appeal or writ 
of error, the judgment of the trial court is 
the judgment of the court of last resbrt, and 
concludes the suit. It rests with Cjongress 
to decide whether a case shall be reviewed or 
not. 
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In Section 43, page 676, 50 C. J., it is said: 

Prohibition does not lie to correct or re¬ 
strict errors or irregularities of a tribunal 
which is acting within its jurisdiction, al¬ 
though proceeding improperly in the exer¬ 
cise of that jurisdiction. 

In addition to some of the Supreme Court decisions 
cited above, other decisions of that court cited in 
support of the rule stated are In re New York cmd 
Porto-Rico Steamsh ip Company, 155 U. S. 523, and 
Ex parte Pennsylvania, 109 U. S. 174. This court 
cited as authority the above-quoted statement from 
50 C. J. in its opinion in the ease of United States 
ex rel. Delaware d Hudson R. R. Corporation v. 
Interstate Commerce Commission, 60 App. D. C. 
287; 51 F. (2d) 429. The contention of this appel¬ 
lant, likewise all the other appellants, seems to be 
that the errors and irregularities alleged against the 
Secretary of Labor, strip and deprive him of his 
jurisdiction notwithstanding the power and author¬ 
ity conferred on him by law, and make him amen¬ 
able to restraint by prohibition. That contention 
is untenable under the authorities cited above. 

The averments in the petition of Haroutian Ka- 
badian expressly assert that he is a subject of Tur¬ 
key. He is, therefore, an alien and under the facts 

I 

in his case is subject to the provisions of the Immi¬ 
gration Act of 1924 under which the Secretary of 
Labor is proceeding to deport him, in view of the 
definition of the term “alien” in Section 28 (b) of 
that Act. The averments also assert that he was 
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admitted to the United States as a nonquota immi¬ 
grant for the purpose of taking up a course of study 
in this country. His admission under that status 
was authorized by, and took place under, the pro¬ 
visions of Section 4 (e) of the 1924 Act. Section 15 
of that Act provides, among other things, that the 
admission of a nonimmigrant student under Sec¬ 
tion 4 (e) shall be for such time and under such con¬ 
ditions as the Secretary of Labor may prescribe by 
regulations; also, that at the expiration of such 
time, or upon failure of such alien to maintain the 
status under which admitted, he will depart from 
the United States. Pursuant to the authority con¬ 
ferred on him, the Secretary has prescribed rules 
and regulations governing the conditions non-immi- 
grant students must observe during their sojourn 
in the United States. It will thus be seen that dur¬ 
ing the entire stay of such alien in this country he 
is continuously under the jurisdiction of the Secre¬ 
tary of Labor, who is required by law to see that the 

alien maintains the status under which admitted, or 

. | 7 

upon failure to do so, or upon cessation of such 
status, that he will voluntarily and immediajtely de¬ 
part from the United States. Should the alien fail 
to do so, Section 14 of the 1924 Act imposes upon the 
Secretary the mandatory duty of deporting the 
alien. (Yasuji Fujita v. Nagle, 58 F. (2d) 184; 
certiorari denied October 17,1932.) That section 
provides, in part, that— 

Any alien who at any time after entering 

the United States is found to have been at 
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the time of entry not entitled under this act 
to enter the United States, or to have re¬ 
mained therein for a longer time than per¬ 
mitted under this act or regulations made 
thereunder, shall be taken into custody and 
deported in the same manner as provided in 
sections 19 and 20 of the immigration act of 
1917. . 

The inference warranted from the averments in 
petition of appellant is that he failed to maintain 
the non-immigrant student status under which he 
was admitted, and because of that failure the Sec¬ 
retary ordered him deported on the ground, as 
quoted in the petition, “that he remained in the 
United States after failing to maintain the exempt 
status of a student under which he was admitted.” 
This Court will take notice of the fact that the de¬ 
portation charge quoted in the petition is one that 
can lawfully be made against an alien under the 
above-mentioned provisions of the Immigration Act 
of 1924, and that in making such charge the Secre¬ 
tary of Labor is lawfully acting within the juris¬ 
diction conferred upon him by that Act. The con¬ 
tention of appellant is that the Secretary is acting 
in excess of and beyond his jurisdiction because, it 
is claimed, the facts in evidence in the record of the 
administrative deportation proceeding on which 
the Secretary is relying show that appellant’s 
student status has not terminated. But such con¬ 
tention merely relates to an issue of fact, and the 
determination of such issue is clearly within the 
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scope of the jurisdiction of the Secretary. Such 
issues are raised in almost every deportation case, 
and the decision of the Secretary therein is final 
and conclusive, if supported by any substantial 
evidence. Vajtauer v. Com. of Immigration, 273 
U. S. 106, is sufficient citation on that point. The 
Secretary’s jurisdiction is also challenge^ by the 
contention that appellant can not be deported to 
Turkey because, as claimed, there is no treaty be¬ 
tween that country and the United States. But 
jurisdiction to determine to which country! an alien 
is deportable is expressly conferred on the Secre¬ 
tary by Section 20 of the Immigration Act of 1917 
(39 Stat. 890; U. S. Code, title 8, section 156), un¬ 
der which act, it will be noted, the Secretary has 
power or option in deporting, under proper cir¬ 
cumstances, to the country of which the allien is a 
native, or the country whence he came to the United 
States, or if he entered this country fromj foreign 
contiguous territory to the foreign port from which 
the alien embarked to foreign contiguous territory, 
or if the country of which he is a citizen or subject 
refuses to permit the alien’s reentry then to the 
country in which he resided prior to entering the 
United States. Moreover, appellant does not show 
that such a treaty may not be entered into with 
Turkey at any time and upon its ratification the 
Secretary could proceed to execute his order of de¬ 
portation. At the most, these contentions delate to 


errors or irregularities committed in the exe| 
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jurisdiction, and under the argument stated above 
do not warrant prohibition. Appellant also chal¬ 
lenges the jurisdiction of the Secretary on the 
ground that statements were procured from him by 
the Secretary’s agents (United States imm igrant 
inspectors) before a warrant had been issued for 
his arrest, and that in using the statements as evi¬ 
dence in the deportation proceeding the Secretary’s 
action is illegal and unlawful, and by reason thereof 
the Secretary is acting outside his jurisdiction. As 
a like contention is made by all appellants except 
Abraham the question raised by the contentions 
will be dealt with fully hereinafter. 

The averments in the petition of Ruwin Kowal 
expressly assert that he is a Russian subject. He 
is, therefore, an alien and subject to the provisions 
of the immigration laws. The petition avers that 
on January 27, 1931, the Secretary issued a war¬ 
rant for appellant’s arrest and deportation, but 

I 

neither the deportation charge nor the statute under 
which the Secretary is proceeding is stated. There¬ 
fore, as this case arises by demurrer, the appellee 
feels he is not at liberty to discuss the deportation 
charge he makes against appellant. The conten¬ 
tion of appellant that he is not deportable to Russia, 

I 

because there is no treaty between that country and 
the United States, is answered by the argument 
above on a similar question in the Kabadian case. 
Appellant also attacks the jurisdiction of the Sec¬ 
retary of Labor because the Secretary’s agents ar- 
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rested him without a warrant, held him in jail for 
two days, refused to allow him to see counsel, and, 
while so detained, compelled him by threat^ and in¬ 
timidation to make a statement or give testimony, 
and the Secretary is unlawfully using that state¬ 
ment or testimony in the deportation proceeding. 
The question raised by these contentions will be 
discussed hereinafter. 

The averments in the petition of Celestino 
Giuseppe Polombo expressly assert that he is a citi¬ 
zen of Italy. He is, therefore, an alien and under 
the facts in his case is subject to the Immigration 
Act of 1917 under the provisions of which the Sec¬ 
retary has ordered his deportation. The petition 
avers that the Secretary has ordered appellant de¬ 
ported on the grounds that he was a person likely 
to become a publie charge at the time of his entry 
into the United States, and that he entered this 
country without being inspected. Jurisdiction to 
deport aliens on those charges is expressly con¬ 
ferred on the Secretary by the provisions of Section 
19 of the 1917 Act. (See page 9 of this brief.) It 
may be explained, for the Court’s information, that 
Section 3 of the Immigration Act of 1917 (39 Stat. 
875; U. S. Code, title 8, section 136) excludes from 
the United States an alien who is likely td become 
a public charge. Such an alien is also made de¬ 
portable by the first clause of Section 19 of the 1917 
Act because he was a member of an excludable class 
at the time of entry. The deportation order in this 
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case is based on the above-mentioned provisions of 
Sections 3 and 19. It is plain, therefore, that the 
Secretary is clearly acting within his jurisdiction. 
The contention of this appellant that the Secretary 
has erroneously fixed the date of his entry into this 
country as July 1, 1929, merely raises an issue of 
fact, the determination of which is, as shown above, 
within the Secretary’s jurisdiction, and any alleged 
error in making such determination is not sufficient 
to warrant restraint by prohibition. The further 
contention this appellant makes as to his being 
arrested without a warrant by agents of the Secre¬ 
tary, &c., will be discussed hereinafter. 

The averments in the petition of Giovanni Spica 
expressly assert that he is an Italian subject. 
He is, therefore, under the facts in his case, subject 
to the Act of May 26,1922, under the provisions of 
which the Secretary is proceeding to deport. It is 
contended that in ordering the appellant deported 
because he was convicted under Subdivision (c) of 
Section 2 of the Act of May 26, 1922, the charge 
does not constitute a deportable offense, and, there¬ 
fore, the warrant is invalid and void on its face. 
The pertinent provisions of Subdivision (e) of Sec¬ 
tion 2 of that Act (42 Stat. 597; U. S. Code, title 21, 
Section 175) are: 

Any alien who at any time after his entry 
is convicted under Subdivision (c) shall, 
upon the termination of the imprisonment 
imposed by the court upon such conviction 
and upon warrant issued by the Secretary of 
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Labor be taken into custody and deported 
in accordance with the provision^ of sec¬ 
tions 19 and 20 of the act of February 5, 
1917 * * *. j 

The foregoing provisions of the statute clearly 
show that the Secretary is acting within his juris¬ 
diction, as appellant does not deny that he was 
convicted of violating Subdivision (c). Appel¬ 
lant’s further contention that the warrant does 
not state a cause for deportation is merely a eon- 
elusion of law, no reasons or grounds being stated 
to support the contention. At most, it merely 
amounts to a claim that the Secretary is miscon¬ 
struing or misapplying the statute, but as argued 
above, does not establish that the Secretary is ex- 
ceeding his jurisdiction. The further contention 
•of appellant that his rights were violated) when he 
was subjected to an examination by agents of the 
Secretary of Labor while he was incarcerated in 
jail is wholly devoid of merit, under the decision 
of the Supreme Court in the deportatioh case of 
United States ex rel. Bilokumsky, 263 IT. S. 149, 
to be discussed more fully hereinafter. 

The averments in the petition of Peter Petikas 
expressly assert that he is a subject of Greece. He 
is, therefore, an alien and subject to the provisions 
of the immigration laws. The petition avers that 
in the year 1930 agents of the Secretary (United 
States immigration inspectors), without a warrant 
•of arrest or otherwise, seized and arrested appel- 
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lant, threw him in jail, and after eoereing him to 
make certain statements, held him incommunicado 
for some days without any warrant, and, by threats 
and intimidation, without appellant having the aid 
and advice of friends or counsel, made appellant 
make a statement or statements, and that on those 
statements alone, without further evidence, the Sec¬ 
retary issued a warrant for the arrest and deporta¬ 
tion of appellant and is preparing and threatening' 
to deport him. As neither the deportation charge 
nor the statute under which the Secretary is pro¬ 
ceeding is stated in the petition, the appellee feels 
he is not at liberty to discuss the deportation charge 
he makes against the appellant. The question 
raised by the contentions of appellant will be dis¬ 
cussed hereinafter. 

All the appellants, except Abraham, contend that 
in obtaining statements from them prior to the 
issuance of warrants of arrest, or in detaining them 
in custody without such warrants, or in using in¬ 
timidation and coercion, or in taking such state¬ 
ments without appellants having the benefit of ad¬ 
vice of counsel or friends, the agents or represen¬ 
tatives of the Secretary of Labor (United States 
immigrant inspectors) acted unlawfully and ille¬ 
gally, and in using such statements the Secretary 
is also acting unlawfully and illegally and in ex¬ 
cess of and beyond his jurisdiction. The irregular¬ 
ities alleged, if they are such, can be redressed by 
the aliens instituting habeas eorpus proceedings. 
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Therefore, prohibition is not the proper remedy. 
Section 16 of the Immigration Act of 19li7 author¬ 
izes United States imm igrant inspectors to, among 
other things— 

administer oaths and to take and consider 
evidence touching the right of any alien to 
enter, reenter, pass through, or reside in the 
United States, and, where such action may be 
necessary, to make a written record of such 
evidence. 

* 

The authority to take oaths applies to deporta¬ 
tion proceedings (Ranieri v. Smith, 49 F. (2d) 537, 
C. C. A. 7th; certiorari denied, 284 U.l S. 657). 
The authority to take and consider evidence touch¬ 
ing the right of aliens to “reside in the United 
States” inherently applies to deportation proceed¬ 
ings. Those powers of immigrant inspectors may 
be exercised in administering the Immigration Act 
of 1924, as well as other immigration lawi, as Sec¬ 
tion 25 of the 1924 Act (43 Stat. 166; U.| S. Code, 
title 8, section 223) declares that the provisions of 
the Aet— 

are in addition to and not in substitution for 
the provisions of the immigration laws, and 
shall be enforced as a part of such laws, and 
all penal or other provisions of sixeh laws, 
not inapplicable, shall apply to and be en¬ 
forced in connection with the provisions of 
this act. 

The term “immigration laws” is defined by Sec¬ 
tion 28 (g) of the 1924 Act as including the Immi- 
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gration Act of 1917, as well as all laws, conventions, 
and treaties of the United States relating to the 
immi gration, exclusion, or expulsion of aliens. 
There is no provision in Section 16 or elsewhere in 
the 1917 Act requiring immigrant inspectors to 
secure a warrant of arrest from the Secretary of 
Labor before procuring statements from aliens 
touching their right to reside in the United States. 
Therefore, the procurement of statements from 
these appellants before warrants were issued for 
their arrest was not necessarily a violation of their 
rights, in any event not such a violation as stripped 
the Secretary of Labor of the jurisdiction he has 
over them. The procuring of statements from 
appellants before warrants for their arrest were 
issued violated no constitutional or other rights of 
theirs in view of the decisions now to be discussed. 
On this point, attention is called to the recent 
decision of the Circuit Court of Appeals for the 9th 
Circuit in the case of Sormunen v. Nagle, 59 F. 
(2d) 398. The facts stated in the opinion in that 
case show that Sormunen, an alien, was taken into 
custody by members of the United States immigra¬ 
tion service for a preliminary hearing. On the 
basis of facts disclosed in the examination, a tele¬ 
graphic request was made on the Secretary of Labor 
for a warrant of arrest. Such warrant was issued 
and, after a hearing thereon, the Secretary ordered 
the alien deported. Prom a decision against him 
in habeas proceedings, Sormunen appealed. He 
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contended in the Circuit Court of Appeal? that the 
action of taking him into custody before a| warrant 
issued was unlawful. The appellate eourlj held the 
contention to be immaterial, and quoted the follow¬ 
ing statement of the law from decisions of the 
Supreme Court in Nishimura Ekiuv. United States, 
142 U. S. 651, 662; Iasigi v. Van de Carr, 166 U. S. 
391, and Stallings v. Splain, 253 U. S. 339, 343: 

A writ of habeas corpus is not like an 
action to recover damages for an unlawful 
arrest or commitment, but its object is to as¬ 
certain whether the prisoner can lawfully be 
detained in custody; and if sufficient ground 
for his detention by the government is shown 
he is not to be discharged for defects in the 
original arrest or commitment. 

The following decisions were also cited; United 
States ex rel. Bilokumsky v. Tod, supra; and the 
court’s own decision in Wolck v. Weedin, 58 F. 
(2d) 928. Other contentions made by Sprmunen 
were overruled and the deportation order sustained. 
Hence, the court not only sustained the Secretary’s 
jurisdiction, but adjudged his action in djeporting 
the alien to be proper under the law. What the 
appellants here contend as depriving the Seere- 
tary of jurisdiction merely amount to “defects in 


the original arrest or commitment.” But 


such de¬ 


fects, in view of the Sormunen decision, are insuf¬ 
ficient to oust the jurisdiction of the Secretary. 

On page 9 of their brief, Kabadian, Kowal, and 
Polombo cite the decision of the Supreme Court 
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in the Bilokumsky case, supra, and quote the fol¬ 
lowing extract therefrom, citations to decisions 
being deleted: 

It mav be assumed that evidence obtained 
by the Department through an illegal search 
and seizure can not be made the basis for a 
finding in a deportation proceeding. 

However, appellants fail to call attention to the 
conclusion reached by Justice Brandeis, who wrote 
the opinion, that the taking of the statement from 
Bilokumsky by immigrant inspectors did not con¬ 
stitute a search and seizure. In that case, the 
statement was obtained from the alien before a war¬ 
rant of arrest had issued, while he was in prison in 
Philadelphia, Pennsylvania, on a charge made 
against him by the city police that he had violated 
the sedition law of the State of Pennsylvania. On 
the basis of that statement, the Seeretarv’s war- 

rant of arrest was issued, and at the hearing there- 

| 

on, Bilokumsky, pursuant to advice of counsel, 
stood mute. The statement he made in prison was 
then introduced in evidence, and on the facts dis¬ 
closed therein he was ordered deported. The Su¬ 
preme Court sustained that order, holding that pro¬ 
curement of the statement while the alien was in 
confinement did not make it inadmissible in the de¬ 
portation proceedings. The Supreme Court made 
the statement quoted above from appellants’ brief, 
but continued with the following statement to 
which appellants make no reference: 
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But mere interrogation under oath by a 
Government official of one lawfully in con¬ 
finement is not a search and seizure. 

The facts in the Bilokumsky case are on all fours 
with those averred in the petition of Appellant 
Spica. If the procurement of the statement from 
Bilokumsky was not a search and seizure and, 
therefore, not unlawful, as the Supreme Court de¬ 
cided, procurement of statements from tl|e appel¬ 
lants under the authority of Section 16 of the 1917 
Act was no such invasion of their rights as ousts 
the jurisdiction of the Secretary. In ordelr to pro¬ 
cure such statements it was necessary for the rep¬ 
resentatives of the Secretary of Labor to exercise 
some degree of restraint over appellants. Whether 
the restraint thus exercised for that purpose is 
what appellants claim is unlawful is not made clear 
by the averments in their petitions, as no Reference 
is made therein to Section 16. In the absence of 
facts well pleaded on that point this Courj: will in¬ 
dulge the presumption that the immigrant inspec¬ 
tors, who are public officers, performed their duty 
legally and in accordance with law (United States 
v. Chemical Foundation, 272 U. S. 1; United States 
v. Boynton, 49 F. (2d) 810; Ranieri y. Smith, 
supra, and Donahue v. United States, 56 F. (2d) 
94). Appellants also fail to call attention to the 
statement of Justice Brandeis that “irregularities 
on the part of the government official prior to, or 
in connection with, the arrest would not necessarily 
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invalidate later proceedings in all respects con¬ 
formable to law.” It was probably because of that 
and other statements of law in the Bilokumsky 
opinion that this decision was cited in the Sor- 
niunen ease. Appellants also fail to call attention 
to other rules of law applicable to deportation pro¬ 
ceedings stated by Justice Brandeis, and as they 
are important in determining whether the Secre¬ 
tary is acting within his jurisdiction in the cases 
before this court, they will now be stated. It was 
ruled that alienage is a jurisdictional fact in de¬ 
portation cases. The existence of that fact is con¬ 
ceded by appellants, as heretofore shown. Justice 
Brandeis further stated that the interrogation and 
examination of the alien prior to issuance of a 
warrant of arrest, without counsel being present, 
did not invalidate the warrant of deportation sub¬ 
sequently issued, because the immigration rules and 
regulations prescribed for the enforcement of the 
law made no provision for such representation by 
counsel. As there was no such provision in the 
immigration rules and regulations when statements 
were procured from appellants, their contention 
that the Secretary is exceeding his jurisdiction, 
because appellants were not represented by counsel, 
has no merit. Justice Brandeis further held that 
deportation proceedings are civil in their nature, 
and in view thereof the rule excluding involuntary 
confessions that applies in criminal cases has no 
application to deportation cases. That statement 
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of the law is a sufficient answer to the multitude 
of criminal and other eases cited by appellants in 
support of their contention that the statements pro¬ 
cured from appellants were involuntarily made 
and, for that reason, are being unlawfully used by 

l 

the Secretary. Justice Brandeis further stated 


that since the deportation proeeding 
Bilokumsky was not a criminal one, he “mi 
been compelled by legal process to testify 
or not he was an alien. The Government 


against 
ght have 
whether 
was not 


obliged to adopt that course.” In making that 
assertion, Justice Brandeis, in footnote 2, cites 
Section 16 of the Immigration Act of 1917, Evidently 
referring to the provisions in that section conferring 
power upon a United States District Court of the 
appropriate jurisdiction, in the event of neglect or 
refusal of a person subpoenaed as a witness by a 
commissioner of immigration or inspector in 
charge, to appear and testify before an iionigrant 
inspector touching the right of an alien to reside in 
the United States, to issue an order in the rmature of 
a subpoena duces tecum against such person, and 
making failure to obey such order punishable as 
a contempt against the court. 

In McCandless v. United States ex rel. Murphy, 
47 F. (2d) 1072, the Circuit Court of Appeals for 
the Third Circuit held that the action of immigrant 
inspectors in taking the alien involved in the case to 
an immigration station, without a warrant of arrest 
having first been issued, and there questioning her 
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concerning her right to remain in the United States, 
in no way affected her deportability from the 
United States as one who had entered unlawfully. 
In making that decision, the appellate court cited 
and quoted from the Bilokumsky decision. Appel¬ 
lants Kabadian, Kowal, and Polombo cite the 
Murphy case on page 11 of their brief, but do not 
discuss the rule of law down by the court, which 
seems to be clearly against their contentions. Ap¬ 
pellants merely say that there was an understand¬ 
ing that the appellate court would reverse the deci¬ 
sion of the lower court in the Murphy case, and 
thereafter the warrant of deportation would be 
withdrawn and the alien allowed to depart from 
the United States and reenter as the wife of an 
American citizen. That is all extraneous matter, 
wholly irrelevant and immaterial so far as en¬ 
lightening this Court on the rule of law laid down 
in the decision. 

On page 10 of their brief the same appellants 
cite the case of Charley Hee v. United States, 276 
U. S. 638, in which the Supreme Court, in a memo¬ 
randum opinioh, reversed the decision of the Cir¬ 
cuit Court of Appeals for the First Circuit (19 F. 
(2d) 335). The Supreme Court’s action was taken 
pursuant to a motion made by the Solicitor General. 
In deciding that case, the Circuit Court of Appeals 
divided, former Circuit Judge Anderson dissenting. 
Both the majority and dissenting opinions show 
that Charley Hee contended that the facts in the 
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statement taken from him through an interpreter, 
while he was in custody in a police station^ without 
a warrant of arrest having been issued by a United 
States Commissioner (the proceeding being the ju¬ 
dicial one provided for in the Chinese Exclusion 
Acts), was incorrect and untrue, and that it was 
on the basis of such incorrect and untruthful state- 

i 

ments that he was ordered deported by the Commis¬ 
sioner. They also show that Charley Elee con¬ 
tended he was a citizen of the United States by 

reason of his birth therein, and that his claim to 

. 

citizenship was wholly disregarded as he was or¬ 
dered deported as an alien. That claim t<j> citizen¬ 
ship was an important one, for, if true, it deprived 
the United States Commissioner of jurisdiction to 
deport him, as the Chinese Exclusion Acts apply 
solely to Chinese aliens, and not citizen:; of the 
United States. The appellants, however^ fail to 
show how the facts in their cases bring them within 
the Charley Hee decision. They make no claim 
that the statements procured from them t}y immi¬ 
grant inspectors are untrue or incorrect. Their 
silence in that respect must be taken as ap a d mis - 
sion of the truthfulness of the facts. Furthermore, 
these appellants, unlike Charley Hee, do n<(>t set up 
any claim whatever to citizenship of the United 
States. As a matter of fact, they admit they are 
not such citizens, for they expressly aver (hey are 
citizens or subjects of foreign countries, conse- 

I 

quently, aliens coming within the provisions of the 
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immigration laws. In this connection attention is 
called to the cases of Ng Fung Ho v. White, 259 
U. S. 276. That case involved several persons of 
the Chinese raee, all of whom were ordered de¬ 
ported by the Secretary under Section 19 of the 
1917 Act. They contended the administrative de¬ 
portation proceedings were invalid because their 
deportability could only be determined by the judi¬ 
cial proceeding provided for by the Chinese Ex- 
elusion Acts. Some of the Chinese involved 
claimed they were citizens of the United States, 
the others making no such claim. Justice Bran- 
deis, who also wrote the opinion of the court in that 
case, held (p. 284) that “jurisdiction in the execu¬ 
tive to order deportation exists only if the person 
arrested is an alien.” The orders of the Secretary 
as to those who made no citizenship claim were sus¬ 
tained; his orders as to those who claimed to be 
citizens were set aside, and their cases remanded to 
the District Court for judicial hearings. The 
above-quoted statement from the opinion and the 
distinction made by the Supreme Court between 
those who claim to be citizens and those who make 
no such claim warrant the inference that when the 
fact of alienage is shown the jurisdiction of the 
Secretary is established. These vital and material 
differences clearly distinguish appellants’ cases 
from the ease of Charley Hee. Therefore, the ac¬ 
tion taken by the Supreme Court in the latter does 
not apply to them. Furthermore, it is to be noted 
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that in the Murphy case, supra, the District Court, 
in discharging that alien from the deportation order, 
stated in its opinion (40 F. (2) 643) that its judg¬ 
ment was justified by the action of the Supreme 
Court in the Charley Hee case. In reversing the 
District Court, the Circuit Court of Appeals made 
no reference to the Charley Hee case, evidently con¬ 
cluding that the case was not in point becajise of the 
dissimilarity of the facts in the two cases. Other 
decisions holding as not improper the interrogation 
and examination of aliens by immigrant inspectors 
prior to the issuance of warrants of arrestJ notwith¬ 
standing the fact that the aliens were held in cus¬ 
tody and not represented by counsel at the interro¬ 
gation and examination, are Ex parte WHarino 
(Vilarino v. Gharrity ), 50 F. (2) 582, and! Evanoff 
et al. v. Bonham, 50 F. (2d) 756, both decided by 
the Circuit Court of Appeals for the 9th (Circuit. 

In view of the foregoing discussion the appellee 
contends that the averments in petitions of appel¬ 
lants that his agents and representative^ and he 
himself, are acting unlawfully and illegally, are 
mere conclusions of law. The averments pot being 
supported by any facts well pleaded, the demurrers 
appellee filed to the petitions do not admit the 
alleged unlawful or illegal acts. (Chamberlain 
Mach. Works v. United States, 270 U. S. 347.) 
Furthermore, the demurrers do not admit the con¬ 
tention of appellants that the Secretary of Labor is 
acting unlawfully or illegally, as that is a mere 




38 


conclusion, and, as has been shown, being erroneous 
in law is not admitted by the demurrers. ( Pennie 
v. Reis, 132 U. S. 464, 470.) As appellants have 
failed to make a clear showing to the Court that the 

i 

Secretary is exceeding his jurisdiction, the judg¬ 
ment of the lower court was proper, and should be 
affirmed. (In re Chicago, R. I. & P. Ry. Co., 255 
U. S. 273, and decisions cited therein.) 

II 

Prohibition does not lie against the Secretary of Labor 
inasmuch as appellants have another adequate and 
complete remedy 

In the Polissek case, supra, this Court stated in 
its opinion: 

Moreover, the writ of prohibition will 
never issue where there is another adequate 
remedy. In re Macfarland, 30 App. D. C. 
365; In re Rice, 155 U. S. 396,15 S. Ct. 149, 
39 L. Ed. 198; Alexander v. Crollot, 199 U. 
S. 580,26 S. Ct. 161,50 L. Ed. 317. In Fafal¬ 
ios v. Ddak, 60 App. D. C. 215, 50 P. (2d) 
640, we ruled that habeas corpus is the 
proper remedy to review deportation pro¬ 
ceedings. 

That statement of the law fully sustains the judg¬ 
ments entered by the lower court in these cases, 
as appellants unquestionably can secure whatever 
relief they believe they are entitled to by institut¬ 
ing habeas corpus proceedings in the proper dis¬ 
tricts in which they reside. The transcript of 
record in the Polombo case shows that he resides 

i 

in Detroit, Michigan. The captions of the original 
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Polombo 


petitions of the other appellants show they reside 
outside the District of Columbia, but ihe state¬ 
ments therein so indicating, for some unknown rea- 

: 

son, were omitted when those appellants made up 
their transcripts of record. Notwithstanding the 
above clear-cut statement of this Court in the 
Poliszek case, counsel for appellants makes the 
following statements concerning that decision on 
page 52 of the Kabadian, Kowal, and 
brief: 

In the Polizek case the alien cbntended 
that he had been admitted permanently un¬ 
der bond and that therefore the respondent 
had no jurisdiction for proceedings for his 
deportation but the Court of Appeals (61 

App. D. C.-; 57 F. (2d) 430) |eld that 

his entry was temporary and not permanent 
and therefore the respondent had jurisdic¬ 
tion of the proceedings and Prohibition 
would not lie; still the Court held that there 
are cases where writs of prohibition will lie 
against the respondent in deportation cases 
and that each ease will depend upon its own 
facts and habeas corpus is an available rem¬ 
edy when the Secretary has jurisdiction but 
makes an illegal decision. 

The extract quoted from the Poliszek 
(p. 38) does not appear to justify the inference in 
which counsel for appellant indulges. That habeas 
corpus is the proper remedy to review deportation 
proceedings has been definitely settled by this court, 
not only in the Poliszek decision, but also in the 


opinion 
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Fafalios decision, on 'which this Court relied in de¬ 
ciding the former case. The view of this Court is 
supported by a hbst of decisions, but it will be suffi¬ 
cient to cite United States ex rel. Singleton v. Tod, 
290 F. 78 (petition for certiorari stricken from 
docket, 265 U. S. 590); United States v. Jung Ah 
Lung, 124 U. S. 621; Ng Fung Ho. v. White, 259 
U. S. 276, and United States v. Sing Tuck, 194 U. S. 
161. Notwithstanding this Court’s prior decisions 
that habeas corpus is an adequate and complete 
remedy in deportation eases, appellants appear to 
question the soundness of those decisions by rais¬ 
ing the question of the efficiency and adequacy of 
that remedy. On page 55 of the Kabadian, Kowal, 
and Polombo brief the efficiency of habeas corpus 
is challenged by stating that appellants— 

fear that when he (Secretary of Labor) fin¬ 
ishes his investigation he will grab them up 
unawares, as he did before, and railroad 
them out of the country, in the meantime 
holding them in incommunicado, preventing 
them from seeing or reaching friends and 
counsel, or obtaining a writ of habeas 
corpus * * *. 

Such fears, this court will readily conclude, are 
entirely groundless in view of the orderly adminis¬ 
trative procedure the Secretary of Labor follows 
in deportation eases. Under that procedure, aliens 
arrested for deportation may be released from cus¬ 
tody pending deportation under the minimum bond 
of $500 prescribed by the 1917 Act. If the alien 
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has a wife and children, who are also subject to de¬ 
portation, they are usually included in the bond of 
the husband and father or, quite frequently, are 
released on their own recognizance. After depor¬ 
tation has been ordered, the Secretary of Labor 
must obtain from the competent authorities of the 
country to which the alien is deportable the neces¬ 
sary passports before he can direct his agents and 
representatives to proceed to deport. [Without 


such passport the Secretary of Labor can ijiot place 
an alien on board a vessel for transportation to a 


foreign country, and for deportation to foreign 
contiguous territory the consent of those govern¬ 


ments must first be obtained. When a 


passport 


or such consent is obtained, a formal request must 


be made by the Secretary, through his agents, upon 


the sureties on the bond to produce the alien before 


the proper immigration office for deportation. 
Usually, about fifteen days are allowed the sureties 


to do that. Liberal postponements ard always 
accorded where good and sufficient reasons are 
advanced therefor. It is obvious, therefore, that 
when the alien is informed that he must surrender 


for deportation, he will have ample time and oppor¬ 
tunity to obtain counsel and question, if he so desire, 
the authority of the Secretary of Labor td deport 
him, by the institution of habeas corpus proceedings 
in the district where he resides. All or nearly all of 
the appellants reside in Detroit, Michigan, where the 
United States District Court for the Eastern Dis- 
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trict of Michigan is located, to which they can have 
ready access to institute habeas corpus proceedings. 
Therefore, it is impossible for the Secretary to 
“grab them (the appellants) up unawares, as he 
did before, and railroad them out of the country,” 
as their counsel fears might be done. Appellants’ 
fear further appears to be groundless when it is 

i 

considered that one of them, Mohamed Abraham, 
actually did institute habeas corpus proceedings in 
the United States District Court at Detroit. The 
writ he sued out was dismissed on October 13,1930, 
by Judge Simohs, and that judgment upheld the 
legality of the deportation order against him which 
is now being questioned in this Court. This appel¬ 
lant then appealed to the Circuit Court of Appeals 
for the Sixth Circuit, and on March 5, 1931, that 
Court dismissed the appeal because of his failure 
“to make deposit for printing under the rule” 
(.Mahamet Ali or Mohamed Ali v. Zurbrick, 51 F. 
(2d) 1072). Appellants’ fear is also groundless in 
view of the generous indulgence extended them by 
the Secretary of Labor. "When notice of the filing 
of their petitions was served on the Secretary, he, 
without any restraining order of court requiring 
him to do so, immediately telegraphed instructions 
to his field officers to defer action in deporting the 
aliens until the merit of the litigation they insti¬ 
tuted in this district was tested out. In this con¬ 
nection it may be stated that the Secretary has fre¬ 
quently withheld the deportation of aliens convicted 


43 


of crime to allow them an opportunity to ^pply for 
pardons where the facts and circumstances of the 
case are meritorious, and the aliens have [indicated 
an intention to apply for such executive clemency. 
In numerous instances he has canceled orders and 
warrants of deportation in order to allow aliens to 
depart from the United States and reapply for ad¬ 
mission without being subjected to the restrictions 
the law places on the readmission of deported 
aliens, where the facts and circumstances warrant 
such liberal action. It would appear, therefore, 
that appellants have no substantial reasons for 
entertaining the fears they express. 

Ill 

Prohibition does not lie against a Cabinet or executive 

officer of the Government 

In the Poliszek case this court alluded to the 
above-stated proposition, but concluded it need not 
decide the question because, even assuming the 
existence of the power, the court below rightfully- 
refused to exercise it in that case. As appellants 
are raising the same question, the appellee’s views 
thereon are stated herein, but limited to thej right of 
the lower court to issue the writ against tlje Secre¬ 
tary of Labor in deporting aliens. In the case of 
In re Macfarland, 30 App. D. C. 365, this Court 
said: 

Prohibition is one of the remedial prerog¬ 
ative writs of the common law to prevent an 
inferior court from assuming jurisdiction of 
a matter beyond its legal cognizance. 
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In Smith v. Whitney, supra, the Supreme Court, 
in reference to prohibition, said: “It can only be 
issued to restrain the exercise of judicial func¬ 
tions.” The various cases of prohibition decided 
by this Court have been examined, and in every in¬ 
stance in which the writ was granted it was against 
some other court or judge or judges thereof. In 
High (Extraordinary Legal Remedies, section 782, 
page 568) it is said, with regard to prohibition: 

The legitimate scope and purpose of the 
remedy being, as we have already seen, to 
keep inferior courts within the limits of 
their own jurisdiction, and to prevent them 
from encroaching upon other tribunals, it 
can not properly be extended to officers or 
tribunals whose functions are not strictly 
judicial. And while there are cases where 
the writ has been granted against minis¬ 
terial officers entrusted with the collection 
of taxes, yet the better doctrine, both upon 
principle and authority, undoubtedly is that 
it will not lie against ministerial officers, such 
as collectors of taxes, or as against munici¬ 
pal boards of quasi judicial functions, en¬ 
trusted with taxing powers, to restrain them 
from levying or collecting taxes. 

In numerous decisions the courts have laid down 
the rule that the function of deporting aliens from 
the United States, when entrusted exclusively to 
executive officers of the Government, is a strictly 
administrative, and not a judicial, one. In Gee 
Wah Lee v. United States, 25 F. (2d) 107 (certio- 
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rari denied, 277 U. S. 608), the Circuit Court of 
Appeals for the Ninth Circuit held that an alien is 
not entitled to a jury trial in deportation proceed¬ 
ings. In Horn Moon Ong v. Nagle, 32 F. (2d) 
470, the same court stated that a board of special 
inquiry, organized under the Immigration Act of 
1917 to pass upon and determine the admissibility 
of aliens to the United States, is an instrument of 
the executive power and is not a court, and the 
proceedings instituted to determine the right of a 
foreign-born person claiming citizenship to enter 
this country are administrative and not judicial, 
nor are the members of such board judicial Officers, 
citing Pearson v. Williams, 202 U. S. 281, and other 
cases. The same court stated in Ex parte Seisuke 
Fukumoto, 53 F. (2d) 618, that it is settled doctrine 
that in proceedings to deport aliens the strict rules 
of judicial procedure and of proofs do not prevail. 
In Murdoch v. Clark, 53 F. (2d) 155, the Circuit 
Court of Appeals for the First Circuit said that 
proceedings to deport aliens are of a summary na¬ 
ture, are not criminal, are not required to be con¬ 
ducted according to usual proceedings in courts of 
law, nor conform to the strict rules of evidence 
enforced in courts. In view of those decisions it 
does not appear that the Secretary of Labor in 
deporting aliens is exercising judicial or quasi ju¬ 
dicial functions. Congress undoubtedly had jpower 
to make deportation a strictly administrative pro¬ 
ceeding (compare Lloyd Sabaudo Societa Anonima 
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Per Azioni v. Elting, decided by the United 
States Supreme Court December 5, 1932), and to 
make the decision of the Secretary of Labor final 
and conclusive, as has been done in Section 19 of the 
1917 Act. The right of aliens ordered deported to 
have recourse to habeas corpus proceedings to se¬ 
cure a review of such order does not arise out of 
anything inherent in the administrative proceed¬ 
ings, but out of the provisions of the Fifth Amend¬ 
ment to the Constitution prohibiting the depriva¬ 
tion of life, liberty, or property without due process 
of law. But even the review by habeas corpus is 
narrowly restricted, the courts asserting they have 
no power to interfere with the Secretary’s order of 
deportation unless there is either a denial of a fair 
hearing ( Chin Yow v. United States, 208 U. S. 8), 
or the executive finding is not supported by evi¬ 
dence ( American School of Magnetic Healing v. 
McAnnvlty, 187 U. S. 94), or there is an application 
of an erroneous rule of law ( Gegiow v. Uhl, 239 
U. S. 3). It is clear from those decisions that the 
courts are disinclined to interfere with the power 
and jurisdiction conferred upon the Secretary of 
Labor to deport aliens and do so only to the limited 
extent indicated because of the mandate of the 
Constitution. It is, therefore, not unreasonable to 
conclude that the judicial remedy of prohibition 
can not by any analogy be deemed applicable to 
administrative deportation proceedings. 

It is contended by appellants that Section 68 of 
the Code of the District of Columbia (D. C. Code, 
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title 18, section 57) confers jurisdiction on the Su¬ 
preme Court to issue writs of prohibition against 
the Secretary of Labor in deportation eases. That 
section reads as follows: 

The said Supreme Court may, ip its ap¬ 
propriate special terms, issue writs of quo 
warranto, mandamus, prohibition, scire 
facies, certiorari, injunction, prohibitory 
and mandatory, ne exeat, and all other writs 
known at common law and equity practice 
that may be necessary to the effective exer¬ 
cise of its jurisdiction. Any justice of said 
court may issue writs of habeas corpus, to 
inquire into the cause of detention o|r to dis¬ 
charge on giving bail. 

It will be noted the power of the Supreme Court 
to issue a writ of prohibition is qualified and lim¬ 
ited by the phrase “that may be necessary to the 
effective exercise of its jurisdiction.” As the Sec¬ 
retary is proceeding within his jurisdiction, as here¬ 
tofore shown, the Supreme Court, in view of the 
decision of this Court in the Poliszek case,, has no 
jurisdiction over the Secretary. It follows, there¬ 
fore, that the condition precedent essential under 
Section 68 to the issuance of the writ does rjot exist, 
and consequently the court has no authority under 
that section to prohibit the Secretary, further¬ 
more, Section 68 seems to limit the power of the Su¬ 
preme Court over prohibition to the restrictions and 
limitations thereon under the common law. In the 
case of In re Macfarland, supra, this court declared 
that prohibition is one of the remedial prerogative 
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writs of the common law to prevent an inferior 
court from assuming jurisdiction of a matter be¬ 
yond its legal cognizance, thus apparently indicat¬ 
ing that under the common law prohibition was lim¬ 
ited to restricting judicial functions only, and those 
limitations on it exist in this jurisdiction. By con¬ 
stitutional or statutory changes, the scope of pro¬ 
hibition has elsewhere been enlarged to include non¬ 
judicial matters. The fact that such changes have 
been made in jurisdictions where the common law 
was adopted as the basic system of jurisprudence 
is some proof of the limited scope of the remedy at 
common law. Appellants cite certain state court 
decisions to support their contention, but examina¬ 
tion thereof disclosed that the writ was sought 
against some court or judge thereof, and that in 
those eases where executive or administrative offi¬ 
cers were proceeded against it was under a consti¬ 
tutional or statutory form of prohibition. Bee 
Hive Mining Co. v. Industrial Commission of Vir¬ 
ginia, 132 S. E. 177, was a proceeding against the 
Commission administering the Workmen’s Com¬ 
pensation Act of Virginia. However, Section 5831 
of the Virginia Code of 1919 enlarged the writ of 
prohibition by making it applicable in all cases 
where a writ of mandamus lies. In the notes imme- 
diatelv under that section it is stated that this 
change was made by statute because it was found 
that the common law limitations on the writ made it 
inadequate. In People ex rel. Harris v. Hinkle, 
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227 Pac. 861, the writ was sought against the Sec¬ 
retary of State of the State of Washington. The 
opinion in that case states, however, that by Sec¬ 
tion 4 of Article IY of the state constitution the 
Supreme Court is empowered to issue writs of pro¬ 
hibition, as well as other specified writs, that may be 
‘‘necessary and proper to the complete exdrcise of 
its appellate and advisory jurisdiction.” In 
Baker v. Gooding, 138 Pac. 342, the Supreme Court 
of the State of Idaho issued a writ to prphibit a 
board of county commissioners from proceeding to 
sell road bonds and distributing the proceeds 
thereof in a certain way. That action appears to 
have been taken under specific statutory authority, 
as under the law of that state (Idaho Revised Stat¬ 
utes, vol. 2, section 4995, pp. 286, 287) writd of pro¬ 
hibition may be issued— 

by any court except probate or justices’ 
courts, to an inferior tribunal, or to a corpo¬ 
ration, board, or person, in all cases where 
there is not a plain, speedy, and aidequate 
remedy in the ordinary course of lawi 

The case of Payne v. Speakman, 221 Pac. 9, is not 
stated accurately by appellants. The writ was not 
issued against the county treasurer, but that officer 
applied for and obtained it against Spearman, a 
judge of the District Court, to restrain the latter 
from proceeding with a suit for an injunction. In 
the cases of State ex rel. Browning v. Juken, 264 
S. W. 101, and Mitchell v. Cropsey, 177 App. Div. 
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663, appellants have conceded that the persons 
against whom the writ was sought were judges of 
courts, and, therefore, it follows that those deci¬ 
sions do not support their contention. Appellants 
also contend that the Supreme Court has often rec¬ 
ognized prohibition as a counterpart of mandamus, 
and cite several decisions. In re Muir, 254 U. S. 
522, Ex parte Transposes Maritimos Do Estado, 
etc., 264 U. S'. 105, and In re The Huguely Manu¬ 
facturing Co., 184 U. S. 297, show that applications 
were made to the Supreme Court for writs of man¬ 
damus or, in the alternative, writs of prohibition 
to restrain courts from proceeding with pending 
suits. As the Supreme Court refused to issue both 
writs in each ease those decisions are not in point. 
In the other case cited, Ex parte Oklahoma, 220 
U. S. 191, the Supreme Court held that where it was 
clearly established that a court was exceeding its 
jurisdiction it could be restrained by a writ of man¬ 
damus or writ of prohibition. The gist of that rul¬ 
ing is that where prohibition may properly issue, 
mandamus is also issuable. The court, however, 
did not hold that prohibition would lie in all cases 
in which mandamus is the proper remedy, as appel¬ 
lants seem to contend. 


IV 

As to prayers of appellants Spica and Petikas to suppress 
evidence, and assignments of error number seven in 
Nos. 5779 and 5786 

In the Spica and Petikas cases, the petitioners 
prayed for the suppression and return to them of 
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evidence, statements, papers, and document^ alleged 
to have been illegally seized, and in their assign¬ 
ments of error claim that the Court below erred in 
denying the prayers of their petitions in this respect. 
Inasmuch as, for the foregoing reasons, the ade¬ 
quate and proper remedy for these petitioners upon 
the question of their deportation is in habeas corpus 
proceedings, both of them will undoubtedly be 
afforded an opportunity to move to suppress or ob¬ 
ject to the alleged illegally-seized evidence either 
in that proceeding or as ancillary thereto. See 
in re Weinstein, 271 Fed. 5, affirmed by the Cir¬ 
cuit Court of Appeals for the Second Circuit in 
Weinstein v. Attorney General of the United 
States, 271 Fed. 673. The decisions in the Wein- 
stein case also held, in effect, that the applica¬ 
tion to suppress evidence alleged to halve been 
unlawfully seized could not be made by an inde¬ 
pendent proceeding, but must be ancillary to 
the proceeding in which the evidence could or 
might be considered. Therefore, the prayer to 
suppress in these two cases is, upon this record, 
coupled with and subordinated to the petition for a 
writ of prohibition, which latter, we respectfully 
submit, was properly dismissed by the triftl court. 
Then it must follow that there is no proceeding in 
this jurisdiction to support the prayers to suppress. 
It would be a vain thing for this Court to decline 
jurisdiction over the merits of these controversies 
in favor of jurisdiction in the United States Dis¬ 
trict Courts outside this District in habeas corpus 
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proceedings and at the same time to retain juris¬ 
diction for the purpose of disposing of a phase of 
a matter which must necessarily be considered in 
such habeas corpus proceedings. In other words, 
the failure of these appellants to sustain the prohi¬ 
bition proceeding must cause their requests for 
suppression of evidence to fall with it. 

CONCLUSION 

For the reasons herein set forth, it is respect¬ 
fully submitted that the orders of the lower court 
■ sustaining the demurrers and dismissing the pe- 
titions and in denying motions of those of the 
appellants who made such motions, should be af¬ 
firmed with costs. 
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